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10.01:

310 CMR: DEPARTMENT OF ENVIRONMENTAL PROTECTION

Introduction and Purpose

(1) Introduction. 310 CMR 10.00 is promulgated by the Commissioner of the Massachusetts
Department of Environmental Protection pursuant to the authority granted under The Wetlands
Protection Act, M.G.L. c. 131, §40. 310 CMR 10.00 shall complement M.G.L. c. 131, § 40,
and shall have the force of law.

310CMR 10.01 through 10.10 providedefinitionsand procedures. 310 CMR 10.01 through
10.10 pertainsto both inland and coastal areas subject to protection under M.G.L. c. 131, § 40.
310 CMR 10.21 through 10.60 provide standardsfor work within those areas. 310 CMR 10.21
through 10.37 pertainsonly to coastal areas and 310 CMR 10.51 through 10.60 pertainsonly to
inland areas. A project may be subject to regulation under 310 CMR 10.00 in which case
compliance with all applicable regulations is required.

(2) Purpose. M.G.L. c. 131, § 40 setsforth a public review and decision-making process by
which activities affecting Areas Subject to Protection Under M.G.L. c. 131, § 40 are to be
regulated in order to contribute to the following interests:
-protection of public and private water supply
-protection of ground water supply
-flood control
-storm damage prevention
-prevention of pollution
-protection of land containing shellfish
-protection of fisheries
-protection of wildlife habitat
The purpose of 310 CMR 10.00isto define and clarify that process by establishing standard
definitionsand uniform procedures by which conservation commissionsand the Department may
carry out their responsibilities under M.G.L. c. 131, 8§ 40. Applicants and issuing authorities
shall use forms provided by the Department to implement 310 CMR 10.00.
310 CMR 10.00 is intended solely for use in administering M.G.L. c. 131, § 40; nothing
contained herein should be construed as preempting or precluding more stringent protection of
wetlands or other natural resource areas by local by-law, ordinance or regulation.

10.02: Statement of Jurisdiction

(1) Areas Subject to Protection Under M.G.L. c. 131, §40. Thefollowing areas are subject to
protection under M.G.L. c. 131, 8 40:

@ Any bank, the ocean
any freshwater wetland, any estuary
any coastal wetland, any creek
any beach, bordering any river
any dune, on any stream
any flat, any pond
any marsh, or any lake
or any swamp

(b) Land under any of the water bodies listed above
(c) Land subject totidal action

(d) Land subject to coastal storm flowage

(e) Land subject to flooding

(f) Riverfront area

(2) Activities Subject to Regulation Under M.G.L. c. 131, § 40.
(& Activities Within the Areas Subject to Protection Under M.G.L. c. 131, § 40. Any
activity proposed or undertaken within an area specified in 310 CMR 10.02(1), which will
remove, fill, dredge or alter that area, is subject to Regulation under M.G.L. c. 131, 8§40 and
requires the filing of a Notice of Intent except:
1. minor activities within the riverfront area meeting the requirement of 310 CMR
10.02(2)(b)1. or 2.; and
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310 CMR: DEPARTMENT OF ENVIRONMENTAL PROTECTION

10.02: continued

2. activities conducted to maintain, repair or replace, but not substantially change or
enlarge an existing and lawfully located structure or facility used in the service of the
public and used to provide electric, gas, water, telephone, telegraph and other
communi cation services, provided said work utilizesthebest practical measuresto avoid
or minimize impacts to wetland resource areas outside the footprint of said structure or
facility. A project proponent claiming that work to remove, fill, dredge or alter an area
specified in 310 CMR 10.02(1) does not require the filing of a Notice of Intent has the
burden of establishing that the work is not subject to Regulation under M.G.L. c. 131,
8§ 40.

(b) Activities Within the Buffer Zone. Any activity other than minor activities identified
in310 CMR 10.02(2)(b)1. proposed or undertaken within 100 feet of an areaspecifiedin 310
CMR 10.02(1)(a) (hereinafter called the Buffer Zone) which, in thejudgement of theissuing
authority, will alter an Area Subject to Protection Under M.G.L. c. 131, § 40 is subject to
regulation under M.G.L. c. 131, 8 40 and requiresthefiling of aNotice of Intent. [ Seealso
310CMR 10.05(3)(a)2.] Theareassubjecttojurisdictionidentifiedin 310 CMR 10.02(1)(b)
through (f) do not have a buffer zone.

1. Minor activities within the buffer zone and outside any areas specified in 310 CMR
10.02(1)(a) through (€) are not subject to regulation under M.G.L. c. 131, § 40:

a. Unpaved pedestrian walkways for private use;

b. Fencing, provided it will not constitute a barrier to wildlife movement;
stonewalls; stacks of cordwood,;

c. Vistapruning, provided the activity is located more than 50 feet from the mean
annual high water line within ariverfront area or from bordering vegetated wetland,
whicheverisfarther. (Pruning of landscaped areasisnot subject tojurisdiction under
310 CMR 10.00.);

d. Plantings of native species of trees, shrubs, or groundcover, but excluding turf
lawns;

e. Theconversion of lawn to uses accessory to residential structures such as decks,
sheds, patios, and pools, provided the activity islocated more than 50 feet from the
mean annual high-water line within the riverfront area or from bordering vegetated
wetland, whichever is farther, and erosion and sedimentation controls are
implemented during construction. Theconversion of such usesaccessory to existing
single family houses to lawn is aso alowed. (Mowing of lawns is not subject to
jurisdiction under 310 CMR 10.00);

f. The conversion of impervious to vegetated surfaces, provided erosion and
sedimentation controls are implemented during construction; and

g. Activitiesthat aretemporary in nature, have negligibleimpacts, and are necessary
for planning and design purposes (e.g., installation of monitoring wells, exploratory
borings, sediment sampling and surveying).

2. Activitieswithin the buffer zone of any inland resource areaas specifiedin 310 CMR
10.51 through 10.60 and outside any areas specifiedin 310 CMR 10.02(1) are not subject
to further regulation under M.G.L. c. 131, § 40, provided:

a Theapplicant certifies at the time of filing an Abbreviated Notice of Resource
AreaDelineation that any work will comply with 310 CMR 10.02(2)(b)2.a. through
j. and, if not, the applicant will file a Notice of Intent or Request for Determination
of Applicability and receive a negative Determination of Applicability or an Order
of Conditions prior to any work;

b. Theboundary of any resource areaspecifiedin 310 CMR 10.02(1) adjacent to the
project siteis confirmed through an Order of Resource Area Delineation. The Order
shall also confirm that the requirements of 310 CMR 10.02(2)(b)2.c., d., and e, are
met;

c. The buffer zone does not contain slopes greater than 15% prior to any work;

d. Thebuffer zone doesnot contain estimated wildlife habitat which isidentified on
the most recent Estimated Habitat Map of State-listed Rare Wetlands Wildlife of the
Natural Heritage and Endangered Species Program;

e. The buffer zone where the work is proposed does not border an Outstanding
Resource Water (i.e., certifed vernal pools, public water supplies or inland ACECs,
asidentified in 314 CMR 4.00);

Wetland Regulations — June 2009

Page 3



310 CMR: DEPARTMENT OF ENVIRONMENTAL PROTECTION

10.02: continued

f. Ataminimum, no work, including any alteration for stormwater management, is
proposed in the 50-foot wide areain the buffer zone along any resource area;

g. Theamount of impervious surface shall not exceed 40% of the area of the buffer
zone between 50 and 100 feet from any resource area or the amount of existing
impervious surface, whichever is greater, no impervious surface or any other
alteration is allowed within the 50 foot area of the buffer zone along the resource
aregq,

h. Erosion and sedimentation controls are installed and maintained at the limit of
work or at least 50 feet from the resource area, whichever isfarther away, sufficient
to prevent sediment from reaching resource areas during construction. Theapplicant
shall provide written notification to the conservation commission one week prior to
commencement of work to allow verification that erosion and sediment controls are
properly installed.

i. Stormwater is managed according to the Stormwater Management Standards as
provided in 310 CMR 10.05(6)(k) through (q), and the conservation commission
concurs. The Stormwater Management Plans shall also show that the requirements
of 310 CMR 10.02(2)(b)2.f., g., and h. have been met and the conservation
commission concurs. The applicant shall identify the type of project on the
Abbreviated Notice of Resource Area Delineation to allow the conservation
commission to verify the applicability of the Stormwater M anagement Standards as
providedin 310 CMR 10.05(6)(k) through (g). If the conservation commission does
not concur, it shall specify which of the Stormwater M anagement Standards or other
requirements are not met, and the applicant shall file a Notice of Intent. Any
stormwater management structures shall be operated and maintained as a continuing
condition to ensure that the system functions as designed.

J. No Notice of Intent or Request for Determination of Applicability may be filed
for work within the 50-foot wide area in the buffer zone along the resource area
duringthethree-year term of an Order of Resource AreaDelineation, or any extended
Order, or until the applicant receives a Certificate of Compliance, whichever islater.
Subsequent work within the 50-foot wide area shall be subject to the provisions of
310 CMR 10.53(1).

3. Activities within the buffer zone which do not meet the requirements of 310 CMR

10.02(2)(b)1. and 2. are subject to preconstruction review through the filing of a

Determination of Applicability to clarify jurisdiction or a Notice of Intent under the

provisions of 310 CMR 10.05(4) and 310 CMR 10.53(1).

(c) Notwithstanding the provisions of 310 CMR 10.02(1) and (2)(a) and (b), the
construction, operation, and/or maintenance of astormwater management system designed,
constructed, and installed in accordance with the Stormwater Management Standards as
provided in 310 CMR 10.05(6)(k) through (q) does not by itself create additional Area
Subject to Protection Under M.G.L. c. 131, § 40 or additional Buffer Zone provided that:

1. thesystem was designed, constructed, and installed on or after January 2, 2008; and

2. if the system was constructed in an Area Subject to Protection Under M.G.L. c. 131,

8§ 40 or Buffer Zone, the system was designed, constructed, and installed in accordance

with all applicable provisionsin 310 CMR 10.00.

(d) Activities Outside the Areas Subject to Protection Under M.G.L. c. 131, § 40 and the
Buffer Zone. Any activity proposed or undertaken outside the areas specified in 310 CMR
10.02(1) and outside the Buffer Zone is not subject to regulation under M.G.L. c. 131, § 40
and does not require the filing of a Notice of Intent unless and until that activity actually
alters an Area Subject to Protection Under M.G.L. c. 131, § 40.

In the event that the issuing authority determinesthat such activity hasin fact altered an
Area Subject to Protection under M.G.L. c. 131, § 40, it may require the filing of a Notice
of Intent and/or issuance of an Enforcement Order and shall impose such conditions on the
activity or any portion thereof as it deems necessary to contribute to the protection of the
interests identified in M.G.L. c. 131, § 40.

(3) Notwithstanding the provisions of 310 CMR 10.02(1) and (2), the maintenance of a
stormwater management system constructed from November 18, 1996 through January 1, 2008,
in accordance with the Stormwater Management Standards, as provided in the Massachusetts
Stormwater Policy, issued by the Department on November 18, 1996 or on or after
January 2, 2008, in accordance with the Stormwater Management Standards as provided in
310 CMR 10.05(6)(k) through (q) is not subject to Regulation under M.G.L. c. 131, § 40
provided that:
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310 CMR: DEPARTMENT OF ENVIRONMENTAL PROTECTION

10.02: continued

(a) if the system was constructed in an Area Subject to Protection Under M.G.L. c. 131,
840 or associated Buffer Zone, the system was constructed in accordance with al applicable
provisions of 310 CMR 10.00;
(b) thework to maintain the stormwater management system is limited to maintenance of
a stormwater management system as defined in 310 CMR 10.04; and
(c) said work utilizes best practical measures to avoid and minimize impacts to wetland
resource area outside the footprint of the stormwater management system.
Notwithstanding the provisions of 310 CMR 10.02(1) and (2), any bordering vegetated
wetland, bank, land under water, land subject to flooding, or riverfront area created solely
for the purpose of stormwater management shall not require the filing of a Notice of Intent
to maintain the stormwater management system, provided that:
1. the work to maintain the stormwater management system is limited to the
maintenance of a stormwater management system as defined in 310 CMR 10.04;
2. the stormwater management system was proposed in aNoticeof Intentfiled before
January 2, 2008, and conforms to an Order of Conditions issued after April 1, 1983;
3. theareaisnot altered for other purposes; and
4. said work utilizes best practical measuresto avoid and minimize impactsto wetland
resource areas outside the footprint of the stormwater management system.

(4) Notwithstanding anything to the contrary in 310 CMR 10.00, work other than maintenance
that may alter or affect a stormwater management system (including work to repair or replace
the stormwater management system, and any change to the site that increases the total or peak
volume of stormwater managed by the system, directs additional stormwater to the system,
and/or increases the volume of stormwater exposed to land uses with higher potential pollutant
loads) that was designed, constructed and installed in an Area Subject to Protection Under
M.G.L. c. 131, 8 40 or Buffer Zone, as described in 310 CMR 10.02(1) and (2)(a) through (d),
after January 1, 2008, solely for the purpose of stormwater management,in accordance with the
Stormwater Management Standards as provided in 310 CMR 10.05(6)(k) through (q), may be
permitted through an Order of Conditions, Simplified Review Order of Resource Area
Delineation, or Negative Determination of Applicability provided that the work:

(8 a aminimum provides the same capacity as the original design to attenuate peak

discharge rates, recharge the ground water, and remove total suspended solids;

(b) complies with the Stormwater Management Standards as provided in 310 CMR

10.05(6)(k) through (q); and

(c) meetsall the performance standards for any work that takes place in an Area Subject to

Protection Under M.G.L. c. 131, §40 or Buffer Zone asdescribedin 310 CMR 10.02(1) and

(2)(a) through (d).

(5) For purposesof 310 CMR 10.02(2)(c) and 10.02(4), the applicant hasthe burden of proving
that the proposed project involves a stormwater management system designed, constructed and
installed in accordance with the Stormwater Management Standards as provided in 310 CMR
10.05(6)(Kk) through (qg) and that the system was designed, constructed and installed on or after
January 2, 2008. The applicant also has the burden of establishing whether said stormwater
management system was installed in an Area Subject to Protection Under M.G.L. c. 131, §40
or associated Buffer Zone, and, if so, thetype of wetland resourceareaand itssize. An applicant
shall use the best evidence available to meet the burden of proof required. For purpose of
310 CMR 10.02(2)(c) and 10.02(4), the best evidence is the Order of Conditions, Order of
Resource Area Delineation or Determination of Applicability for the project served by the
stormwater management system together with the plans referenced in and accompanying such
Order or Determination, and, if applicable, the Certificate of Compliance. If the best evidence
isavailable, the date the system was designed shall be the date the Notice of Intent, Request for
Determination or Notice of Resource Area Delineation was filed. If the best evidence is not
available, the applicant shall rely on other credible evidenceto meet the required burden of proof
such aslocal approval of the stormwater management system along with the plansreferencedin
and accompanying said approval and the wetland conservancy maps and wetland change maps
published by the Department on MassGIS.
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310 CMR: DEPARTMENT OF ENVIRONMENTAL PROTECTION

10.02: continued

Commentary
The Department has determined that activities within Areas Subject to Protection Under

M.G.L. c. 131, 840 are so likely to result in the removing, filling, dredging or altering of those
areasthat preconstructionreview isalwaysjustified, and that theissuing authority shall therefore
always require the filing of a Notice of Intent for said activities.

The Department has determined that activities within 100 feet of those areas specified in
310 CMR 10.02(1)(a) are sufficiently likely to alter said areas that preconstruction review may
be necessary. Therefore, arequest for a Determination of Applicability must be filed for some
activities within the Buffer Zone. The issuing authority shall then make a determination as to
whether the activity so proposed will ater an Area Subject to Protection Under M.G.L. c. 131,
8 40 and, if so, shall require the filing of a Notice of Intent for said activities. The issuing
authority shall not require the filing of a Notice of Intent if it determines that the activity
proposed within the Buffer Zone will not ater an Area Subject to Protection Under M.G.L.
c. 131, 8§ 40. The Department has established smplified review criteria for eligible activities
within the buffer zone more than 50 feet from resource areas, based upon a determination that
the eligibility requirements are sufficient to meet the requirements of 310 CMR 10.53(1) for
protection of resource areas from work in the buffer zone.
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310 CMR: DEPARTMENT OF ENVIRONMENTAL PROTECTION

10.02: continued

The Department has determined that activities outside the Areas Subject to Protection Under
M.G.L. c. 131, §40 and outside the Buffer Zone are so unlikely to result in the altering of Areas
Subject to Protection Under M.G.L. c. 131, 8§ 40 that preconstruction review isnot required, and
therefore the issuing authority shall not regulate said activities unless and until they actually
result in the altering of an Area Subject to Protection Under M.G.L. c. 131, § 40.

10.03: Genera Provisions

(1) Burden of Proof.
(& Any personwho filesaNotice of Intent to perform any work within an Area Subject to
Protection Under M.G.L. c. 131, 8§ 40 or within the Buffer Zone has the burden of
demonstrating to the issuing authority:
1. that the areais not significant to the protection of any of the interests identified in
M.G.L. c. 131, §40; or
2. that the proposed work within aresource areawill contribute to the protection of the
interests identified in M.G.L. c. 131, 8§ 40 by complying with the genera performance
standards established by 310 CMR 10.00 for that area.
3. that proposed work within the buffer zone will contribute to the protection of the
interests identified in M.G.L. c. 131, § 40, except that proposed work which lies both
within the riverfront area and within all or a portion of the buffer zone to another
resource area shall comply with the performance standards for riverfront areas at 310
CMR 10.58. For minor activities as specified in 310 CMR 10.02(2)b.1. within the
riverfront area or the buffer zone to another resource area, the Department has
determined that additional conditions are not necessary to contribute to the protection of
the interests identified in M.G.L. c. 131, § 40.
(b) Any person who requests the issuing authority to regulate work taking place outside an
Area Subject to Protection Under M.G.L. c. 131, 8§ 40 and outside the Buffer Zone has the
burden of demonstrating to the satisfaction of theissuing authority that the work hasin fact
altered an Area Subject to Protection Under M.G.L. c. 131, § 40.

(2) Burden of Going Forward. The burden of going forward means having to produce at |east
some credible evidence from a competent source in support of the position taken. This burden
shall be upon the person contesting the Department's position when the Department has been
requested to hold an adjudicatory hearing. In the event that under the provisions of 310 CMR
10.03 two or more persons have the burden of going forward, said burden may be placed on all
or any number of them, in the discretion of the hearing officer.

(3) Presumption Concerning 310 CMR 15.000: Subsurface Disposal of Sanitary Sewage (Title
5). A subsurface sewage disposal system that is to be constructed in compliance with the
requirements of 310 CMR 15.000 Subsurface Disposal of Sanitary Sewage (Title 5), or more
stringent local board of health requirements, shall be presumed to protect the eight interests
identified in M.G.L. c. 131, § 40, but only if none of the components of said system is located
within the following resource aress:
(8 Coastal.
1. coasta bank
2. coastal beach
3. coastal dune
4. salt marsh
(b) Inland.
wet meadows creek
marsh bordering river
swamp on any stream
bog pond
lake

ApwWDNE

and only if the soil absorption system of said systemisset back at |east 50 feet horizontally from
the boundary of said areas, asrequired by 310 CMR 15.211 (Title5), or agreater distanceasmay
be required by more stringent local ordinance, by-law or regulation. To protect wildlife habitat
within riverfront areas, the soil absorption system shall not be located within 100 feet of the
mean annual high-water line unlessthereis no aternativelocation on the lot which conformsto
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310 CMR: DEPARTMENT OF ENVIRONMENTAL PROTECTION

10.03: continued

310 CMR 15.000 without requiring avariance as determined by thelocal Board of Health, with
less adverse effects on resource aress.

This presumption, however, shall apply only to impacts of the discharge from a sewage
disposal system, and not to the impacts from construction of that system, such as erosion and
siltation from the excavation, placement of fill, or removal of vegetation. Impacts from
construction shall be minimized by the placement of erosion and sedimentation controls during
excavation, limiting the placement of fill, confining the removal of vegetation to that necessary
for the footprint of the system, and taking other measures deemed necessary by the issuing
authority.

The setback distance specified above shall be determined by measuring from the boundary
of the areain question, from the contour at the mean annual flood elevation in inland areas, or
from thetop of acoastal bank or the contour at the highest spring tide elevation in coastal aress,
whichever is further from the water body.

The setback distance specified above shall not be required for the renovation or replacement
(but is required for the substantial enlargement) of septic systems constructed prior to the
effective date of 310 CMR 10.00, provided no alternative location is available on the lot and
such work has been approved by thelocal board of health or the Department, asrequired by law.

This presumption may be overcome only by credible evidence from acompetent source that
compliance with 310 CMR 15.000: Subsurface Disposal of Sanitary Sewage (Title 5) or more
stringent local requirements will not protect the interestsidentified in M.G.L. c. 131, § 40.

(4) Presumption Concerning Point-source Discharges. If the Department has issued a permit
pursuant to M.G.L. c. 21, § 43, in conjunction with a federal NPDES (National Pollutant
Discharge Elimination System) permit for any new point-source discharge of pollutants, or will
issue such apermit, prior to commencement of the discharge, the effluent limitati ons established
in the permit shall be presumed to protect the eight interests identified in M.G.L. c. 131, § 40
with respect to the effects of the discharge on water quality. The permit and any subsequent
amendments thereto shall be referenced in the Order and deemed incorporated therein.

This presumption shall apply only to impacts of the discharge from the source, and not to
impacts from construction of the source.

This presumption may be overcome only by credible evidence from acompetent source that
said effluent limitations will not protect the interestsidentified in M.G.L. c. 131, § 40.

(5) Presumption of Significance. Each Area Subject to Protection Under M.G.L. c. 131, §40
is presumed to be significant to one or more of the interests identified in M.G.L. c. 131, § 40.
These presumptions are rebuttable and are set forth in 310 CMR 10.21 through 10.60.

For riverfront areas, theissuing authority may find that the presumptions of significance are
partially rebutted as provided in 310 CMR 10.58(3).

(6) Presumption Concerning Application of Herbicides.

(& Any application of herbicides within any Area Subject to Protection Under M.G.L.
c. 131, § 40 or the Buffer Zone associated with a structure or facility which is:

1. existing and lawfully located;

2. used in the service of the public; and

3. usedtoprovide€lectric, gas, water, tel ephone, tel egraph and other tel ecommunication

services
shall be presumed to constitute work performed in the course of maintaining such structure
or facility, and shall be accorded the exemption of suchwork under M.G.L. c. 131, 8§40, only
if the application of herbicidesto that structure or facility is performed in accordance with
such plansas are required by the Department of Food and Agriculture pursuant to 333 CMR
11.00: Rights of Way Management, effective July 10, 1987.
(b) Any application of herbicides within the Buffer Zone, other than as provided in
310 CMR 10.03(6)(a), shall be presumed not to alter an Area Subject to Protection Under
M.G.L. c. 131, 8§ 40, only if the work is performed in accordance with such plans as are
required by the Department of Food and Agriculture pursuant to 333 CMR 11.00: Rights
of Way Management, effective July 10, 1987. This presumption shall apply only if the
person proposing such activity hasrequested and obtained a determination of the boundaries
of the Buffer Zone and Areas Subject to Protection Under M.G.L. c. 131, § 40in accordance
with 310 CMR 10.05(3)(a)1. and 2; and has submitted that determination as part of the
V egetation Management Plan.

Wetland Regulations — June 2009 Page 8
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10.03: continued

(c) Any application of herbicides for management of rights of way within ariverfront area
not subject to 310 CMR 10.03 (6)(a) or (b), provided the areais outside any other resource
area and qudifies under the provisions of 310 CMR 10.58(6)(a), shall be accorded an
exemption of such work under M.G.L. c. 131, § 40, provided that the application of
herbicidesis performed in accordance with such plans as are required by the Department of
Food and Agriculture pursuant to 333 CMR 11.00: Rights of Way Management.

(7) Fees.
(&) Genera Fee Provisions.
1. Notices of Intent. All Notices of Intent filed pursuant to 310 CMR 10.00 shall be
accompanied by afiling fee, the amount of which shall be determined by 310 CMR 4.00
and abrief statement indicating how the applicant calculated the fee. 50% of any filing
fee in excess of $25.00 shall be made payable, by check or money order, to the
Commonweal th of Massachusetts and shall be sent to the DEP Lock Box accompanied
by the Notice of Intent Fee Transmittal Form. The remainder of said fee shall be made
payable, by check or money order, to the city or town in which the work is proposed.
2. Reguests for Action by the Department. Any person who files a Request for a
Superseding Determination of Applicability (310 CMR 10.05(3)(c)), a Request for
Superseding Order of Conditions or superseding Order of Resource Area Delineation
(310 CMR 10.05(7)(a)), a Request for Adjudicatory Hearing (310 CMR 10.05(7)(j)), a
Request to Intervene in any Adjudicatory Hearing (310 CMR 1.01(9)(a)), or a Request
for a Variance, (310 CMR 10.05(10)), (see aso 310 CMR 10.03(7)(e)), shal
simultaneously submit afiling fee, in the amount specified by 310 CMR 4.00. All such
fees shall be paid by check or money order payable to the Commonwesalth of
Massachusetts and shall be sent to the DEP Lock Box, accompanied by the Request for
Departmental Action Fee Transmittal Form. A copy of the Request for Departmental
Action Fee Transmittal Form and a copy of the check shall accompany the request for
Departmental action.
(b) Specific Provisionsfor Notice of Intent Fees. In accordance with General Instructions
for Completing aNotice of Intent and Abbreviated Notice of Intent, the minimum submittal
requirements shall include payment of the filing fee specified in 310 CMR 10.03(7)(c). A
conservation commission shall notify, in writing, the appropriate Department Regional
Office and the applicant when the correct filing fee has not been paid to the city or town and
thefilingisthereforeincomplete. Said notification shall specify the correct feeamount. The
Department shall a so notify, inwriting, the applicant and the conservation commission when
the fee due to the Department has not been paid to the Department and thefiling istherefore
incomplete. Said notification shall specify the fee due to the Department. The fee will be
based on the initia project design as proposed in the Notice of Intent.
1. Disputesover Notice of Intent Filing Fees. Whenever the conservation commission
or the Department determines that an inadequate fee has been paid, the time period for
the conservation commission or the Department to act shall be stayed until the balance
of the feeispaid.
a. Where, in the opinion of the conservation commission or the Department, less
than the full filing fee has been included with the Notice of Intent, the Notice shall
be deemed compl ete (assuming all other minimum submittal requirementshavebeen
met), and the stay shall be lifted, upon payment of the additional fee specified by the
Department or the conservation commission. |If the applicant has disputed all or a
part of the balance of the fee, after issuance of a Final Order which resolves the fee
dispute, in favor or the applicant any disputed funds paid by the applicant in excess
of thefiling fee as determined in the Final Order shall be paid to the applicant by the
Commonwealth and the city or town.
b. Inlieu of paying any disputed amount of the filing fee, the applicant may file a
Request for Determination of Applicability under 310 CMR 10.05(3)(a), with
sufficient information to enablethe conservation commission to determinethe extent
of the area, or the type and extent of the activity, subject to protection under M.G.L.
c. 131, 8§ 40.
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10.03: continued

When a Request For Determination of Applicability is filed by an Applicant to
resolve adispute over thefiling fee, all proceedings under the Notice of Intent shall
be stayed until all appea periods for the Determination have elapsed or, if the
Determination is appealed until all proceedings before the Department have been
completed.

A Fina Determination of Applicability asto the area, or the type and extent of
the activity, subject to protection under M.G.L. c. 131, 8§ 40 shall be binding on all
parties and shall be used in calculating the fee.

(c) Activities Subject to Notice of Intent Fees. The following activity descriptions are
intended to include all activities subject to filing of aNotice of Intent under M.G.L. c. 131
840. Thefeesimposed by 310 CMR 10.03 are applicable only to those activities subject to
jurisdiction under M.G.L. c. 131, §40. Thefeefor work proposed under asingle Notice of
Intent that involves more than one activity noted below, shall be determined by adding the
fees for each of the proposed activities. When the work involves activities within the
riverfront areaaswell asanother resourceareaor the buffer zone, thefee shall be determined
by adding an additional 50% of the fee calculated for activities in another resource area(s)
or the buffer zone to another resource area for each of the proposed activities within the
riverfront area. When the work involves activities within the riverfront area but no other
resource area, the fee shall be determined by adding the fees for each of the proposed
activities within the riverfront area.

1. Category 1.

a. Any work on asingle family residential lot including a house addition, deck,
garage, garden, pool, shed, or driveway. Activitiesexcluded from Category 1include
driveways reviewable under 310 CMR 10.53(3)(e) (See Category 2f); construction
of an unattached single family house; and construction of a dock, pier, or other
coastal engineering structure.

b. Sitepreparation of each singlefamily houselot, including removal of vegetation,
excavation and grading, where actual construction of the houseisnot proposed under
the Notice of Intent.

c. Control of nuisance vegetation by removal, herbicide treatment or other means,
from a resource area, on each single family lot, as alowable under 310 CMR
10.53(4).

d. Resourceimprovement alowed under 310 CMR 10.53(4), other than removal of
aguatic nuisance vegetation, as allowed under 310 10.53(4).

e. Construction, repair, replacement or upgrading of a subsurface septic system or
any part of such a system.

f.  Activities associated with installation of a monitoring well, other than
construction of an access roadway thereto.

g. New agriculture, including forestry on land in forest use (310 CMR 10.53(3)(r)
and (s)), and aquacultural projects.

. Category 2:

a. Construction of each single family house (including single family houses in a
subdivision), any part of which isin abuffer zone or resource area. Any activities
associated with the construction of said house(s), including associated site
preparation and construction of retention/detention basins, utilities, septic systems,
roadways and driveways other than those roadways or driveways reviewable under
310 CMR 10.53(3)(e)(See Category 2f), shall not be subject to additional feesif al
said activities are reviewed under a single Notice of Intent. (For
apartment/condominium type buildings see Category 3.)

b. Parking lot of any size.

c. The placement of sand for purposes of beach nourishment.

d. Any projects reviewable under 310 CMR 10.24(7)(a) through (c).

e. Any activitiesreviewable under 310 CMR 10.53(3)(d) and 310 CMR 10.53(3)(f)
through (1), except for those subject to 310 CMR 10.03(7)(c)4.b. Where more than
one activity is proposed within an identical footprint (e.g., construction of a sewer
within the footprint of a new roadway), only one fee shall be payable.

f. Construction of each crossing for adriveway associated with an unattached single
family house, reviewable under 310 CMR 10.53(3)(e).

g. Any point source discharge.
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10.03: continued

h. Control of nuisance vegetation, other than on a single family lot, by removal,
herbicide treatment or other means, reviewable under 310 CMR 10.53(4).

i. Raising or lowering of surface water levelsfor flood control or any other purpose.
J.  Any other activity not described in Categories 1, 3, 4, 5 or 6 (e.g., the
determination of whether a stream is perennial or intermittent).

k. Theexplorationfor (but not devel opment, construction, expansion, maintenance,
operation or replacement of) public water supply wells or wellfields derived from
groundwater, reviewable under 310 CMR 10.53(3)(0).

. Category 3:

a. Site preparation, for any development other than an unattached single family
house(s), including the removal of vegetation, excavation and grading, where actual
construction is not proposed in the Notice of Intent.

b. Construction of each building for any commercial, industria, institutional, or
apartment/condominium/townhouse-type development, any part of which isin a
buffer zone or resource area. Any activities associated with the construction of said
building, including associ ated site preparati on and construction of retention/detention
basins, septic systems, parkinglots, utilities, point sourcedischarges, package sewage
treatment plants, and roadways and driveways other than those roadways or
driveways reviewableunder 310 CMR 10.53(3)(e), shall not be subject to additional
feesif al said activities are reviewed under asingle Notice of Intent.

c. Construction of each roadway or driveway, not reviewable under 310 CMR
10.53(3)(e), and not associated with construction of an unattached single family
house.

d. Any activity associated with the clean up of hazardouswaste, except as otherwise
noted in Category 4, including excavation, destruction of vegetation, change in
subsurface hydrol ogy, placement of collectionwellsor other structuresfor collection
and trestment of contaminated soil and/or water.

e The development, construction, expansion, maintenance, operation, or
replacement of (but not exploration for) public water supply wells or wellfields
derived from groundwater, reviewable under 310 CMR 10.53(3)(0).

. Category 4:

a. Construction of each crossing for alimited project access roadway or driveway
reviewable under 310 CMR 10.53(3)(e) associated with acommercial, industrial, or
ingtitutional development or with any residential construction (other than aroadway
or driveway associated with construction of an unattached single family house).

b. Construction, modification, or repair of aflood control structure such as adam,
reservoir, tidegate, sluiceway, or appurtenant works.

c. Creation, operation, maintenance or expansion of a public or private landfill.

d. Creation, operation, maintenance or expansion of apublic or private sand and/or
gravel operation including but not limited to excavation, filling, and stockpiling.

e. Construction of new railroad lines or extensions of existing lines, including
ballast area, placement of track, signals and switches and other related structures.
f. Construction, reconstruction, expansion, or maintenance of any bridge, except to
gain access to asingle family house lot.

g. Any alteration of aresource area(s) to divert water for the clean up of ahazardous
waste site, for non-exempt mosquito control projects, or for any other purpose not
expressly identified elsewhere in this fee schedule.

h. Any activities, including the construction of structures, associated with adredging
operation conducted on land under a waterbody, waterway, or the ocean. If the
dredging is directly associated with the construction of a new dock, pier or other
structure identified in Category 5, only the Category 5 fee shall apply.

i. Construction of, or the discharge from, a package sewage treatment plant.

j. Airport vegetation removal projectsreviewable under 310 CMR 10.24(7)(c)5. and
10.53(3)(n).

k.  Landfill closure projects reviewable under 310 CMR 10.24(7)(c)4. and
10.53(3)(p)-

I. Any activities, including the construction of structures, associated with the
assessment, monitoring, containment, mitigation, and remediation of, or other
responseto, arelease or threat of release of oil and/or hazardous material reviewable
under 310 CMR 10.24(7)(c)6. or 310 CMR 10.53(3)(q)-
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10.03: continued

5. Category 5: Construction, reconstruction, repair or replacement of docks, piers,
revetments, dikes, or other engineering structures on coastal or inland resource aress,
including the placement of rip rap or other material on coastal or inland resource areas.
6. Category 6: Thelinear delineation (e.g. bordering vegetated wetland, riverfront area,
bordering land subject to flooding) of each resource area under an Abbreviated Notice
of Resource AreaDelineation constitutesaseparate activity. Thefeeassociated with each
resource area delineation proposed under an Abbreviated Notice of Resource Area
Delineation shall be determined by adding the fees for each type of resource area
delineation.
(d) Reguests for Action by the Department. Any person's request for action by the
Department will not be deemed complete and time periods, if any, shall not commence,
unless the person making the request has paid the appropriate filing fee specified in
801 CMR 4.02 (310).
(e) Feesfor Reguestsfor Action by Department. The following requests for action by the
Department are subject to the fees established in 310 CMR 4.00.
1. Request for a Superseding Determination of Applicability.
2. Request for a Superseding Order of Conditions.
3. Request for an Adjudicatory Hearing or for aVariance which is necessary to avoid
an unconstitutional taking.
4. Request to Intervene in an Adjudicatory Proceeding.
5. Request for aVariance, except where necessary to avoid an unconstitutional taking.
(f) Waivers and Exemptions. See 310 CMR 4.00 for provisions concerning waivers or
exemptions from the requirements of 310 CMR 10.03(7).

Wetland Regulations — June 2009 Page 12



310 CMR: DEPARTMENT OF ENVIRONMENTAL PROTECTION

10.04: Definitions

Abutter means the same as owner of land abutting the activity.
Act means the Wetlands Protection Act, M.G.L. c. 131, § 40.

Activity means any form of draining, dumping, dredging, damming, discharging, excavating,
filling or grading; the erection, reconstruction or expansion of any buildings or structures; the
driving of pilings; the construction or improvement of roads and other ways; the changing of
run-off characteristics; the intercepting or diverging of ground or surface water; the installation
of drainage, sewage and water systems, the discharging of pollutants; the destruction of plant
life; and any other changing of the physical characteristics of land.

Aggrieved means the same as person aggrieved.

Agriculture. For the purposes of 310 CMR 10.04 the following words and phrases have the
following meanings:

(8 Landin agricultural use meansland within resource areas or the Buffer Zone presently

and primarily used in producing or raising one or more of the following agricultural

commodities for commercia purposes:
1. animals, including but not limited to livestock, poultry, and bees;
2. fruits, vegetables, berries, nuts, maple sap, and other foods for human consumption;
3. feed, seed, forage, tobacco, flowers, sod, nursery or greenhouse products, and orna-
mental plants or shrubs; and
4. forest productson land maintained inforest use, including but not limited to biomass,
sawlogs, and cordwood, but not including the agricultural commodities described in 310
CMR 10.04(Agriculture)(a)l. through 3..

Additionally, land in agricultural use means land within resource areas or the Buffer Zone
presently and primarily used in a manner related to, and customarily and necessarily used in,
producing or raising such commodities, including but not limited to: existing access roads and
livestock crossings; windbreaks; hedgerows; field edges; beeyards; sand pits; landingsfor forest
products; fence lines; water management projects such as reservoirs, farm ponds, irrigation
systems, field ditches, cross ditches, canas/channels, grass waterways, dikes, sub-surface
drainage systems, watering facilities, water transport systems, and water storage systems;
agricultural composting sites; agricultural storage and work areas; and land under farm
structures.

Land in agricultural use may lieinactive for up to five consecutive years unless it is under
a United States Department of Agriculture (USDA) contract for alonger term pursuant to the
Conservation Reserves Program (the Food Securities Act of 1985, as amended by the Food,
Agriculture, Conservation and Trade Act of 1990; and 7 CFR 1410), or itisused for theforestry
purposesdescribedin 310 CMR 10.04(Agriculture(b)14., 15.,16. and 17.). Theissuingauthority
maly require appropriate documentation, such as a USDA Farm Plan or aerial photography, to
demonstrate agricultural use.

(b) Norma maintenance of land in agricultural use, which in all cases does not include

placing substantial amounts of fill in Bordering Land Subject to Flooding or filling or

dredging a Salt Marsh, means the following activities, without enlargement as to
geographical extent, that are occurring on land in agricultural use, when directly related to
production or raising of the agricultura commodities referenced in 310 CMR
10.04(Agriculture)(a), when undertaken in such amanner asto prevent erosion and siltation
of adjacent water bodies and wetlands, and when conducted in accordance with federal and
state laws:
1. all crop management practices, not to include drainage in a Bordering Vegetated
Wetland, customarily employed to enhance existing growing conditions, including but
not limited to: tillage, trellising, pruning, mulching, shading, and irrigating; and all
customary harvesting practices such as digging, picking, combining, threshing,
windrowing, baling, curing, and drying;
2. the use of fertilizers, manures, compost materials, and other soil amendments;
pesticides and herbicides; traps, and other such materials;
3. therepair or replacement of existing access roads and livestock crossings,
4. the maintenance of:
a. existing forest boundary lines up to five feet wide limited to cutting vegetation
within the existing boundary lines;
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10.04: continued

b. windbreaks;

c. hedgerows, and

d. fire breaks on land maintained in forest use and owned by the Metropolitan

District Commission, the Department of Environmental Management, or the

Department of Fisheries, Wildlife, and Environmental Law Enforcement;

5. the management of existing field edges, limited to within 100 feet from the land in
production, including the following practices:

a mowing;

b. burning;

c. brush cutting; and

d. removing trees.

The management of any field edge that falls within aBordering V egetated Wetland
is not intended to allow the conversion of Bordering V egetated Wetland into cropland.
Therefore, the field management practices described in 310 CMR 10.04(Agriculture)
(b)(5)a. through d. may occur in a Bordering V egetated Wetland provided that:

i. the cutting or removal of trees and understory vegetation shall not occur
within 25 feet of the bank of awater body that is not managed within the land in
production (field ditches, cross ditches, grass waterways, irrigation systems, and
farm ponds are examples of managed water bodies) unlessthetreesor understory
vegetation are removed to control aternative hosts but no more than 50% of the
canopy may be removed, or except to maintain existing dikes,
ii. dlash, branches, and limbs resulting from the cutting and removal operations
shall not be placed within 25 feet of the bank of awater body that is not managed
within the land in production; and
iii. no tilling, filling, excavation, or other change in the existing topography
shall occur within the field edge;
6. themaintenanceand repair of existing fencesand the management of temporary fence
lines;
7. thecleaning, clearing, grading, repairing, dredging, or restoring of existing man-made
or natural water management systems such asreservoirs, farm ponds, irrigation systems,
field ditches, crossditches, canal s/channels, grasswaterways, dikes, sub-surfacedrainage
systems, watering facilities, water transport systems, vents, and water storage systems,
all in order to provide drainage, prevent erosion, provide more effective use of water, or
provide for efficient use of equipment, and all for the purpose of maintaining favorable
conditions for ongoing growing or raising of agricultural commodities;
8. the maintenance and repair of ongoing agricultural composting sites, storage areas,
andwork areasand the storage of fertilizers, pesticides, manures, compost materials, and
other soil amendments, provided that such storage occurs only in the Buffer Zone or
Bordering Land Subject to Flooding;
9. therepair and maintenance of existing farm structures;
10. the seeding of eroded or disturbed aress;
11. maintaining the flow of existing natural waterways;
12. thekeeping of livestock and poultry and the management of beehives;
13. thecultivation of cranberries, including the following practices:

a. theactivities described in 310 CMR 10.04(Agriculture)(b)1. through 11.;

b. theapplication of sand to existing bogs and the excavation of sand from sand pits;

c. therepair and reconstruction of water control structuresincluding flumes, pumps,

dikes, and piping above and below the ground,;

d. the regrading, including modification of drainage, and replanting of existing

cranberry bogs;

e. therepair and replacement of dikes,

f. water harvesting activities, and

g. flooding and flood release;

14. thecutting and removal of treesfor the purpose of selling the trees or any products
derived therefrom, when carried out in accordance with a Forest Cutting Plan approved
by the Department of Environmental Management (DEM) under the provisions of
M.G.L. c. 132, 88 40 through 46, and subject to the following:
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10.04: continued

15.

a. the cutting and removal of trees within Bordering Vegetated Wetland shall be
limited to no more than 50% of the basal area of the areato be cut and thework shall
be conducted when the soil is frozen, dry or otherwise stable to support the
equipment used,;
b. except for the construction or maintenance of access described in 310 CMR
10.04(b)16., there shall be no filling, excavation, or other change in topography or
hydrology of resource aress,
c. al soils that are exposed during or after any work described in 310 CMR
10.04(Agriculture)(b)14. shall be stabilized to prevent the soils from eroding into
Bordering V egetated Wetlands beyond the work area or into open water bodies, in
accordance with the Massachusetts Forestry Best Management Practices Manual;
d. theperson claiming the exemption shall submit by certified mail or hand delivery
at the sametimeto the conservation commission and the appropriate DEM Regional
Office not lessthan ten days prior to the commencement of the activity, acopy of the
Forest Cutting Plan that describes the proposed cutting and removal of treesand any
activity withinresourceareasor theBuffer Zone. Theconservation commissionshall
have the opportunity to comment to DEM on the plan;
e. landingsfor forest products shall not belocated in Bordering V egetated Wetland
or Bank; and
f. any Forest Cutting Plan that is not affirmatively approved by DEM under M.G.L.
c. 132, 88 40 through 46 but instead is deemed approved due to the expiration of
some period of time following the submittal of the plan to DEM for approval shall
not be considered "approved" by DEM for the purposes of 310 CMR 10.04.
notwithstanding the use of thewords"for commercial purposes’ inthefirst sentence

of 310 CMR 10.04(Agriculture)(a), the cutting of trees within resource areas and the
Buffer Zone by ownersfor their own use, not to exceed 5,000 board feet or ten cords of
wood during any 12 month period without an approved Forest Cutting Plan or the cutting
of treeswithin resources areas of greater than 5,000 board feet or ten cords but less than
10,000 board feet or 20 cords of wood during any 12 month period with an approved
Forest Cutting Plan, provided that:

16.

a. after the cutting, the remaining trees in the resource area (and the Buffer Zone,
if the activity is being conducted without an approved Forest Cutting Plan) shall be
evenly distributed throughout the area where cutting occurred and the crown cover
shall not belessthan 50%. Crown cover isdetermined asthe percent of the ground's
surface that would be covered by a vertical projection of foliage from trees with a
diameter at breast height of five inches or greater, where minor gaps between
branches are disregarded and areas of overlapping foliage are counted only once;
b. the cutting and removal of trees shall occur only during those periods when the
ground is sufficiently frozen, dry, or otherwise stabl e to support the equipment used;
c. the cutting, removal, or other destruction of trees and understory vegetation
without a Forest Cutting Plan shall not occur within 25 feet of the Bank, except for
the purpose of providing access for the activities described in 310 CMR
10.04(Agriculture)(b)15.;
d. the placement of slash, branches, and limbs resulting from the cutting and
removal operations shall not occur within 25 feet of Bank;
e. nofilling, excavation, or other change shall occur in the existing topography or
hydrology of aresource area;
f. landingsfor forest products shall not be located in Bordering V egetated Wetland
or Bank; and
g. any Forest Cutting Plan that isnot affirmatively approved by DEM under M.G.L.
c. 132, 88 40 through 46, but instead is deemed approved due to the expiration of
some period of time following the submittal of the plan to DEM for approval shall
not be considered "approved" by DEM for the purposes of 310 CMR 10.04.

the construction of new temporary access or the maintenance of existing legally

constructed access for forestry activities described in 310 CMR 10.04(b)14. or
10.04(b)15. provided that:

a. every practicableeffort shall be madeto avoid access, including stream crossings,
and the construction of landings through and in resource aress;
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10.04: continued

b. where access, including stream crossings, through resource areas cannot be
avoided, every practicable effort shall be made to minimize impacts resulting from
construction of new accessincluding, but not limited to, maintaining and improving
(but not enlarging) existing access. Activities shall be conducted when the soil is
frozen, dry, or otherwise stable to support the equipment used;
c. where DEM hasdetermined throughitsreview and approval of the Forest Cutting
Plan that access is impracticable without constructing new access or stream
Crossings:
i. accessshall be designed, constructed, and maintained in accordance with the
M assachusetts Forestry Best Management Practices Manual;
ii. stream crossings shall be stabilized to prevent erosion using methods describ-
ed in the Massachusetts Forestry Best Management Practices Manual. When
crossings involve fill, culverts or other structures that will obstruct flow, they
shall be designed, constructed, and maintained in accordance with the
Massachusetts Forestry Best Management Practices Manua to allow the
unobstructed passage of existing flows for at least the 25 year storm;
iii. accessor stream crossings shall be removed within one year of completion
of the work described in the approved Forest Cutting Plan;
iv. following removal of access, the topography and site conditions shall be
substantially restored to allow pre-existing vegetation to be reestablished; and
v. activities shall be conducted when the soil isfrozen, dry, or otherwise stable
to support the equipment used.

17. non-harvest management practices for forest products on land maintained in forest
use limited to pruning, pre-commercial thinning or planting of tree seedlings.

(¢) Normal improvement of land in agricultural use, which in all cases does not include
filling or dredging a Salt Marsh, includes but is not limited to:

the following activities when they occur on land in agricultural use or when they

occur within the Buffer Zone or Bordering Land Subject to Flooding that is not land in
agricultural use, whenthey aredirectly related to production or raising of theagricultural
commodities referenced in 310 CMR 10.04(Agriculture)(a), and when they are
undertaken in such amanner asto prevent erosion and siltation of adjacent water bodies
and wetlands and the activity is conducted in accordance with federal and state laws:

a. theinstalation of permanent fencing, windbreaks, hedgerows, or the cutting of
vegetation to create forest boundaries up to five feet wide;

b. theinstallation of dikes within acranberry bog;

c. the construction of farm structures, not including habitable dwellings, provided
that the footprint of the farm structure does not exceed 4,000 square feet and no
filling of Bordering Land Subject to Flooding occurs beyond the footprint of the
building;

d. the squaring-off of fields and bogs, provided that the activity does not alter a
Bordering Vegetated Wetland, there is no increase in the amount of land in
production beyond the minimum increase necessarily resulting from making the
boundary of any field or bog more regular, and no fill is placed within Bordering
Land Subject to Flooding;

e. the construction of by-pass canals/channels and tail water recovery systems;

f. achange in commodity other than from maple sap production or forest products
to any other commodity, provided that there is no filling of Bordering Vegetated
Wetland and drainage ditches or the subsurface drainage system are not increased or
enlarged;

g. the construction of awater management system such as areservoir, farm pond,
irrigation system, field ditch, cross ditch, canal/channel, grass waterway, dike,
sub-surface drainage system, watering facility, water transport system, vent, or water
storage system, or of alivestock access; and

h. the construction of composting and storage areas.

For the activities described in 310 CMR 10.04(Agriculture)(c)(1)d. through h. there

shall be no net loss of flood storage capacity; and
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10.04: continued

2. the reconstruction of existing dikes, the reconstruction and expansion of existing
ponds and reservoirs, and the construction of tailwater recovery ponds and by-pass
canal s/channelsoccurring partly or entirely withinaBordering V egetated Wetland, when
directly related to production or raising of theagricultural commoditiesreferencedin 310
CMR 10.04(Agriculture)(a), in accordance with the following:
a. Prior to performing the work, the person claiming the exemption shall submit to
the conservation commission for its review at a public meeting that portion of a
certified farm Conservation Plan (CP) which relates to the work to be conducted in
aBordering Vegetated Wetland. The CP must be prepared in cooperation with the
U.S.D.A. Natura Resource Conservation Service (NRCS), Memorandum of
Understanding (MOU) between the Department and NRCS concerning CPs;
b. The conservation commission may, within 21 days of receiving the CP, provide
the person claiming the exemption with written notification containing specific
commentsdetailing the manner in which the CP has not been prepared in compliance
with the terms of the MOU;
c. The person claiming the exemption shall provide SCS with a complete copy of
the notification;
d. All revisions to the CP that relate to the delineation of Bordering V egetated
Wetlands shall be submitted to the conservation commission in accordance with 310
CMR 10.04(Agriculture)(c)(2);
e. All work shall be done in accordance with the CP; and
f. The maximum amount of Bordering V egetated Wetland which may be altered by
the above activitiesis:
i. 5,000 sgquare feet for reconstruction of an existing dike;
ii. 10,000 square feet for expansion of an existing pond or reservoir;
iii. 10,000 square feet for construction of atailwater recovery pond; and
iv. 5,000 square feet for construction of a by-pass canal/channdl.

Alter means to change the condition of any Area Subject to Protection Under M.G.L. c. 131,
§40. Examples of alterations include, but are not limited to, the following:
(&) the changing of pre-existing drainage characteristics, flushing characteristics, salinity
distribution, sedimentation patterns, flow patterns and flood retention aress;
(b) thelowering of the water level or water table;
(c) thedestruction of vegetation;
(d) the changing of water temperature, biochemical oxygen demand (BOD), and other
physical, biological or chemical characteristics of the receiving water.

Provided, that when the provisions of 310 CMR 10.03(6) and 10.05(3) or 333 CMR
11.03(9) have been met, the application of herbicidesin the Buffer Zonein accordance with
such plans as arerequired by the Department of Food and Agriculture pursuant to 333 CMR
11.00: Right of Way Management, effective July 10, 1987, is not an ateration of any Area
Subject to Protection Under M.G.L. c. 131, § 40.

Applicant means any person who files a Notice of Intent, or on whose behalf such anoticeis
filed.

Aquaculture.
(8 Landin Aquacultural Use meansland presently and primarily used in the growing of

aquatic organisms under controlled conditions, including one or more of thefollowing uses:
raising, breeding or producing a specified type of animal or vegetablelifeincluding, but not
limited to, finfish such as carp, catfish, black bass, flatfishes, herring, salmon, shad, smelt,
sturgeon, striped bass, sunfishes, trout, whitefish, edl, til apia; shellfish such asshrimp, crabs,
lobster, crayfish, oysters, clams, periwinkles, scallops, mussels, squid; amphibians such as
frogs; reptiles such as turtles; seaweeds such asirish moss and dulse; and edible freshwater
plants.
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(b) Normal maintenance or improvement of land in aquacultural use means the following
activities, when done in connection with the production of aguatic organisms as defined
above: draining, flooding, heating, cooling, removing, filling, grading, compacting, raking,
tilling, fertilizing, seeding, harvesting, filtering, rafting, culverting or applying chemicasin
conformance with all state and federal laws; provided, however, that such activities are
clearly intended to improve and maintain land in aguacultural use and that best available
measures are utilized to ensure that there will be no adverse effect on wetlands outside the
areain aquacultural use, and further provided that removing, filling, dredging or altering of
a salt marsh is not to be considered normal maintenance or improvement of land in
aquacultural use.

Area Subject to Protection Under M.G.L. c. 131, 8§ 40 means any area specified in 310 CMR
10.02(1). Itisused synonymously with Resource Area, each one of which isdefined in greater
detail in 310 CMR 10.21 through 10.66.

Bank (coastal) is defined in 310 CMR 10.30(2).
Bank (inland) is defined in 310 CMR 10.54(2).

Beach (barrier) isdefined in 310 CMR 10.29(2).

Beach (coastal) is defined in 310 CMR 10.27(2).

Beach (inland): a naturally occurring inland beach means an unvegetated bank as defined in
310 CMR 10.54(2).

Best Available Measures means the most up-to-date technology or the best designs, measures
or engineering practices that have been developed and that are commercially available.

Best Practical M easures meanstechnol ogies, designs, measures or engineering practicesthat are
in general useto protect similar interests.

Bordering meanstouching. Anarealisted in 310 CMR 10.02(1)(a) isbordering on awater body
listed in 310 CMR 10.02(1)(a) if some portion of the areaistouching the water body or if some
portion of theareaistouching another arealistedin 310 CMR 10.02(1) (&) someportion of which
isin turn touching the water body.

Bordering Vegetated Wetland is defined in 310 CMR 10.55(2).

Boundary means the boundary of an Area Subject to Protection Under M.G.L. c. 131, §40. A
description of the boundary of each areaisfound in the appropriate section of 310 CMR 10.00.
For coasta areas, see 310 CMR 10.21 through 10.37; for inland areas, see 310 CMR 10.51
through 10.60.

Breeding areas mean areas used by wildlife for courtship, mating, nesting or other reproductive
activity, and rearing of young.

Buffer Zone meansthat areaof land extending 100 feet horizontally outward from the boundary
of any area specified in 310 CMR 10.02(1)(a).

Certificate of Compliance means awritten determination by the issuing authority that work or
aportion thereof has been completed in accordance with an Order. It shall be made on Form 8.

Coastal Wetlands are defined in M.G.L. c. 131, 8§ 40, para. 6.
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Cold-water Fishery means waters in which the mean of the maximum daily temperature over a
seven day period generally does not exceed 68°F (20°C) and, when other ecological factors are
favorable (such as habitat) are capable of supporting a year round population of cold-water
stenothermal aquatic life such as trout. Waters designated as cold-water fisheries by the
Department in 314 CMR 4.00 and waters designated as cold-water fishery resources by the
Division of Fisheries and Wildlife are cold-water fisheries. Waters where there is evidence
based on a fish survey that a cold-water fish population and habitat exist are aso cold-water
fisheries. Cold-water fish include but are not limited to brook trout (Salvelinus fontanilis),
rainbow trout (Oncorhynchus mykiss), brown trout (Salmo trutta), creek chubsucker (Erimyzon
oblongus) and fallfish (semotilus corporalis).

Commissioner means the Commissioner of the Department of Environmental Protection
pursuant to St. 1989, c. 240, § 101.

Conditions means those requirements set forth in a written Order issued by a conservation
commission or the Department for the purpose of permitting, regulating or prohibiting any
activity that removes, fills, dredges or altersan Area Subject to Protection Under M.G.L. c. 131,
§840. [Seedso 310 CMR 10.05(6).]

Confined Disposal Facility means a facility created in open water or wetlands consisting of
confinement walls or berms built up or extending into existing land and isa“ confined disposal
facility” as defined in 314 CMR 9.02.

Conservation Commission meansthat body comprised of memberslawfully appointed pursuant
toM.G.L. c. 40, 8 8C. For thepurposesof M.G.L. c. 131, 840and 310 CMR 10.00, it shall also
mean amayor or board of selectmen, where no conservation commission has been established
under M.G.L. c. 40, 8§ 8C.

Creek means the same as a stream, as defined in 310 CMR 10.04

Critical Areas mean Outstanding Resource Waters as designated in 314 CMR 4.00, Specia
Resource Waters as designated in 314 CMR 4.00 recharge areas for public water supplies as
definedin 310 CMR 22.02 (Zonels, Zonells, and Interim Wellhead Protection Areasfor ground
water sources and Zone As for surface water sources), bathing beaches as defined in 105 CMR
445.000, cold-water fisheries and shellfish growing areas.

Date of Issuance meansthe date an Order is mailed, as evidenced by a postmark, or the date it
is hand delivered.

Date of Receipt meansthe date of delivery to an office, homeor usua place of business by mail
or hand delivery.

Densely Developed Areameansariverfront areathat has been designated by the Secretary of the
Executive Office of Environmental Affairsat the request of acity or town, limited to an area of
ten acres or more that is being utilized, or includes existing vacant structures or vacant lots
formerly utilized as of January 1, 1944 or sooner, for intensive industrial, commercial,
institutional, or residential activitiesor combinationsof such activities, including, but not limited
to thefollowing: manufacturing, fabricating, wholesaling, warehousing, or other commercial or
industrial activities; retail trade and service activities; medical and educational institutions;
residential dwelling structures at a density of three or more per two acres; and mixed or
combined patterns of the above. Land which is zoned for intensive use but is not utilized for
such use as of January 1, 1997 shall not be designated as a densely developed area. Rivers
within the municipalities identified in 310 CMR 10.58(2)(a)3.a. also have 25 foot riverfront
areas.

Department means the Department of Environmental Protection, and shall include the
Commissioner and any other person employed by said Department, pursuant to St. 1989, c. 240,
§101.

Designated Port is defined in 310 CMR 10.26(2).
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Determination.
(a) aDetermination of Applicability meansawritten finding by aconservation commission
or the Department as to whether a site or the work proposed thereon is subject to the
jurisdiction of M.G.L. c. 131, § 40. It shall be made on Form 2.
(b) aDetermination of Significance meansawritten finding by aconservation commission,
after apublic hearing, or by the Department, that the area on which the proposed work isto
be done, or which the proposed work will alter, is significant to one or more of theinterests
identified in M.G.L. c. 131, § 40. It shall be made as part of the Order, on Form 5.
(c) a Notification of Non-significance means a written finding by a conservation
commission, after a public hearing, or by the Department, that the area on which the
proposed work isto be done, or which the proposed work will ater, isnot significant to any
of theinterests of M.G.L. c. 131, § 40. It shall be made on Form 6.

Direct Case - the evidence that a party seeks to introduce in support of its position, as well as
any legal argument the party wishesto provide. The Direct Case may include, but isnot limited
to, statements under oath by lay witnesses and expert witnesses, technical reports, studies,
memoranda, maps, plans, and other information that a party seeksto have the Presiding Officer
review as part of the adjudicatory proceeding.

Disposal Site means a structure, well, pit, pond, lagoon, impoundment, ditch, landfill, or other
place or area, excluding ambient air or surface water, where uncontrolled oil or hazardous
material has cometo be located as aresult of any spilling, leaking, pouring, ponding, emitting,
emptying, discharging, i njecting, escaping, |eaching, dumping, discarding or otherwisedisposing
of such oil or hazardous material and isa*“disposal site” asdefined in M.G.L.c. 21E.

Dredge means to deepen, widen or excavate, either temporarily or permanently.
Dune means coastal dune, as defined in 310 CMR 10.28(2).

Environmentally Sensitive Site Design meansdesign that incorporates|ow impact development
techniques to prevent the generation of stormwater and non-point source pollution by reducing
impervious surfaces, disconnecting stormwater sheet flow paths and treating stormwater at its
source, maximizing open space, minimizing disturbance, protecting natural features and
processes, and/or enhancing wildlife habitat.

Estuary means:
() any areawhere fresh and salt water mix and tidal effects are evident; or
(b) any partially enclosed coastal body of water where the tide meets the current of any
stream or river.

Extension Permit means awritten extension of time within which the authorized work shall be
completed. It shall be made on Form 7.

Fill meansto deposit any material so asto raise an elevation, either temporarily or permanently.
Final Order meansthe Order issued by the Commissioner after an adjudicatory hearing or, if no
request for hearing has been filed, the Superseding Order or, if no request for a Superseding
Order has been filed, the Order of Conditions.

Flat (tidal) isdefined in 310 CMR 10.27(2)(b).

Flood Control means the prevention or reduction of flooding and flood damage.

Formerly or Presently Owned means owned by the same owner at any time on or after August 1,
1996.

Freshwater Wetlands are defined in M.G.L. c. 131, § 7, para. 7.

General Performance Standards means those requirements established by 310 CMR 10.00 for
activities in or affecting each of the Areas Subject to Protection Under M.G.L. c. 131, § 40.
They arefound in 310 CMR 10.25 through 10.35 and 10.37, and 310 CMR 10.54 through 10.60.
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Ground Water Supply means water below the earth's surface in the zone of saturation.

Historic Mill Complex means the mill complexes in, but not limited to, Holyoke, Taunton,
Fitchburg, Haverhill, Methuen, and Medford in existence prior to 1946 and situated landward
of the waterside facade of aretaining wall, building, sluiceway, or other structure existing on
August 7, 1996. An historic mill also means any historic mill included on the Massachusetts
Register of Historic Places. An historic mill complex includesonly thefootprint of the areathat
isor wasoccupied by interrelated buildings (manufacturing buildings, housing, utilities, parking
areas, and driveways) constructed before and existing after 1946, used for any type of
manufacturing or mechani cal processing and including associated structuresto providewater for
processing, to generate water power, or for water transportation.

lllicit Discharge means a discharge that is not entirely comprised of stormwater.
Notwithstanding the foregoing, an illicit discharge does not include discharges from the
following activities or facilities: firefighting, water line flushing, landscape irrigation,
uncontaminated ground water, potable water sources, foundation drains, air conditioning
condensation, footing drains, individual resident car washing, flows from riparian habitats and
wetlands, dechlorinated water from swimming pools, water used for street washing and water
used to clean residential buildings without detergents.

Important Wildlife Habitat Functions mean important food, shelter, migratory or overwintering
areas, or breeding areas for wildlife.

Interests Identified in M.G.L. c. 131, § 40 means public or private water supply, ground water
supply, flood control, storm damage prevention, prevention of pollution, protection of land
containing shellfish, protection of fisheries, and protection of wildlife habitat.

Issuing Authority means a conservation commission, mayor, the selectmen or the Department,
whichever is applicable.

Lake means any open body of fresh water with a surface area of ten acres or more, and shall
include great ponds.

Land Containing Shellfish isdefined in 310 CMR 10.34(2).

Land Subject to Coastal Storm Flowage means|and subject to any inundation caused by coastal
stormsup to and including that caused by the 100-year storm, surge of record or storm of record,
whichever is greater.

Land Subject to Flooding is defined in 310 CMR 10.57(2).

Land Subject to Tidal Action meansland subject to the periodic rise and fall of acoastal water
body, including spring tides.

Land Under Salt Ponds is defined in 310 CMR 10.33(2).

Land Under Water Bodies and Waterways means the bottom of, or land under, the surface of
the ocean or any estuary, creek, river, stream, pond, or lake. Land under the ocean and estuaries
is further defined in 310 CMR 10.25(2); land under inland water bodies is further defined in
310 CMR 10.56(2).

Land Uses with Higher Potential Pollutant Loads mean the following land uses: land uses
identified in 310 CMR 22.20B(2), 310 CMR 22.20C(2)(a) through (k) and (m), 310 CMR
22.21(2)(a)1. through 8., and 310 CMR 22.21(2)(b)1. through 6.; areas within asite that are the
location of activities that are subject to an individual National Pollutant Discharge Elimination
System (NPDES) permit or the NPDES Multi-sector General Permit; auto fueling facilities (gas
stations); exterior fleet storage areas; exterior vehicle service and equipment cleaning areas;
marinas and boatyards; parking lots with high intensity use; confined disposal facilities and
disposal sites.
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Landowner - the owner of record of land or an interest in land that is subject of a Reviewable
Decision.

Lot means an area of land in one ownership, with definite boundaries.

Low Impact Development Technigues mean innovative stormwater management systems that
are modeled after natural hydrologic features. Low impact development techniques manage
rainfall at the sourceusing uniformly distributed decentralized micro-scalecontrols. Low impact
devel opment techniques use small cost-effective landscape features located at the lot level.

Maintenance of a Stormwater Management System means the work to keep a stormwater
management system functional andingood repair so that it may continueto operateasoriginally
designed. Maintenance of a stormwater management system does not include work that:

(&) reduces the capacity of the system to treat stormwater, provide recharge or attenuate

peak flow;

(b) increasesthe total and peak volume of the stormwater managed by the system;

(c) directsadditional stormwater discharges to the system; or

(d) resultsin reduced use of above ground stormwater best management practices.

Major or Complex - means an appeal of a Reviewable Decision issued for work in aresource
areathat will be so designated due to the complexity or novelty of the issues, the magnitude of
the project, the potential for environmenta harm or benefit, significant public interest or public
financing or other relevant consideration, as determinated by the Commissioner or aPresiding
Officer.

Majority means more than half of the members of the conservation commission then in office.
Marsh isdefined in M.G.L. c. 131, § 40, para. 10.
Meadow (or Wet Meadow) isdefinedin M.G.L. c. 131, § 40, para. 9.

Mean Annual High-water Lineisdefined at 310 CMR 10.58(2).

MEPA means the Massachusetts Environmental Policy Act, M.G.L. c. 30, 88 6 through 62H,
and 301 CMR 11.00: General Application and Administration Environmental Code, Title 1.

Migratory areas mean those areas used by wildlife moving from one habitat to another, whether
seasonally or otherwise.

Mitigation means rectifying an adverse impact by repairing, rehabilitating or restoring the
affected resource area or compensating for an adverse impact by enhancing or providing
replacement resource aress.

Notice of Intent means the written notice filed by any person intending to remove, fill, dredge
or alter an Area Subject to Protection under M.G.L. c. 131, 8 40. It shall be made on Form 3 or
4.

Ocean means the Atlantic Ocean and all contiguous waters subject to tidal action.

Order means an Order of Conditions, Order of Resource Area Delineation, Superseding, Order
or Final Order, whichever is applicable.

Order of Conditions means the document issued by a conservation commission containing
conditions which regulate or prohibit an activity. It shall be made on Form 5.

Owner of Land Abutting the Activity means the owner of land sharing a common boundary or
corner with the site of the proposed activity in any direction, including land located directly
across a street, way, creek, river, stream, brook or canal.
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Party to any proceeding before the Department means the applicant, the conservation
commission and the Department, and pursuant to 310 CMR 10.05(7)(a) may include the owner
of the site, any abutter, any person aggrieved, any ten residents of the city or town wheretheland
islocated and any ten persons pursuant to M.G.L. c. 30A, 8 10A.

Person Aggrieved means any person who, because of an act or failure to act by the issuing
authority, may suffer an injury in fact which is different either in kind or magnitude from that
suffered by the genera public and which is within the scope of the interests identified in
M.G.L. c. 131, 8§ 40. Such person must specify in writing sufficient facts to alow the
Department to determine whether or not the person isin fact aggrieved.

Plans means such data, maps, engineering drawings, cal culations, specifications, schedules and
other materials, if any, deemed necessary by theissuing authority to describe the site and/or the
work, to determine the applicability of M.G.L. c. 131, § 40 or to determine the impact of the
proposed work upon the interests identified in M.G.L. c. 131, § 40. [See aso Generdl
Instructions for Completing Notice of Intent (Form 3) and Abbreviated Notice of Intent (Form

4)]

Pond (coastal) means Salt Pond as defined in 310 CMR 10.33(2).

Pond (inland) means any open body of fresh water with a surface area observed or recorded
within the last ten years of at least 10,000 square feet. Ponds may be either naturally occurring
or man-made by impoundment, excavation, or otherwise. Ponds shall contain standing water
except for periods of extended drought. Periods of extended drought for purposes of 310 CMR
10.00 shall bethose periods, in those specifically identified geographic locations, determined to
be at the “Advisory” or more severe drought level by the Massachusetts Drought Management
Task Force, as established by the Executive Office of Environmental Affairs and the
M assachusetts Emergency Management Agency in 2001, in accordance with the M assachusetts
Drought Management Plan (MDMP).

Notwithstanding the above, the following man-made bodies of open water shall not be
considered ponds:

(&) basinsor lagoons which are part of wastewater treatment plants;

(b) swimming pools or other impervious man-made basins; and

(c) individual grave pits or quarries excavated from upland areas unless inactive for five

Or more consecutive years.

Prevention of Pollution meansthe prevention or reduction of contamination of surface or ground
water.

Private Water Supply means any source or volume of surface or ground water demonstrated to
be in any private use or demonstrated to have a potential for private use.

Project Purpose means the general, functional description of an activity proposed within the
riverfront area (e.g., construction of a single family house, expansion of a commercia
development).

Protection of Fisheries means protection of the capacity of an Area Subject to Protection Under
M.G.L. c. 131, § 40:
(a) to prevent or reduce contamination or damage to fish; and
(b) toserveastheir habitat and nutrient source. Fishincludes all species of fresh and salt
water finfish and shellfish.
See also the definition of Marine Fisheries contained in 310 CMR 10.23(15).

Protection of Land Containing Shellfish means protection of the capacity of an Area Subject to
Protection Under M.G.L. c. 131, § 40:

(a) to prevent or reduce contamination or damage to shellfish; and

(b) to serveastheir habitat and nutrient source.

See a so the definitions of Shellfish and Land Containing Shellfishin 310 CMR 10.34(2).
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Public Water Supply means any source or volume of surface or ground water demonstrated to
bein public use or approved for water supply pursuant to M.G.L. c. 111, 8 160 by the Division
of Water Supply of the Department, or demonstrated to have a potential for public use.

Rare Species mean those vertebrate and invertebrate animal species officialy listed as
endangered, threatened, or of special concern by the Massachusetts Division of Fisheries and
Wildlife under 321 CMR 10.60.

Redevelopment Redevel opment means replacement, rehabilitation, or expansion of existing
structures, improvement of existing roads or reuse of degraded or previously devel oped areasfor
purposes of 310 CMR 10.58, governing work in the riverfront area. For purpose of the
Stormwater Management Standards as provided in 310 CMR 10.05(6)(k) through (q),
redevelopment is defined to include the following projects:
(8 maintenance and improvement of existing roadways including widening less than a
single lane, adding shoulders, correcting substandard intersections, improving existing
drainage systems and repaving;
(b) development, rehabilitation, expansion and phased projects on previously devel oped
sites provided the redevel opment results in no net increase in impervious area; and
(c) remedial projects specifically designed to provide improved stormwater management
such asprojectsto separate storm drainsand sanitary sewersand stormwater retrofit projects.

Remove means to take away any type of material, thereby changing an elevation, either
temporarily or permanently.

Regquest for Determination of Applicability means a written request made by any person to a
conservation commission or the Department for a determination as to whether a site or work
thereon is subject to M.G.L. c. 131, § 40. It shall be submitted on Form 1.

Resource Area meansany of theareas specifiedin 310 CMR 10.25 through 10.35and 310 CMR
10.54 through 10.58. It is used synonymously with Area Subject to Protection Under
M.G.L. c. 131, § 40, each one of which is enumerated in 310 CMR 10.02(1).

Reviewable Decision - A MassDEP decision that is a superseding order of condition or
superseding denial of an order of conditions, asuperseding determination of applicability, and/or
a superseding order of resource area delineation, or a variance.

River means any natura flowing body of water that empties to any ocean, lake, pond, or other
river and which flows throughout the year. River isdefined further at 310 CMR 10.58(2).

Riverfront Areais defined at 310 CMR 10.58(2).

Rocky Intertidal Shore isdefined in 310 CMR 10.31(2).

Salt Marsh is defined in 310 CMR 10.32(2).

Shellfish Growing Area means land under the ocean, tidal flats, rocky intertidal shores and
marshes and land under salt ponds when any such land contains shellfish. Shellfish growing
areas include land that has been identified and shown on a map published by the Division of
Marine Fisheriesasashellfish growing areaincluding any areaidentified on suchmap asan area
where shellfishing is prohibited. Shellfish growing areas shall aso include land designated by
the Department in 314 CMR 4.00 as suitablefor shellfish harvesting with or without depuration.
In addition, shellfish growing areas shall include shellfish growing areas designated by thelocal
shellfish constable as suitable for shellfishing based on the density of shellfish, the size of the
area and the historical and current importance of the area for recreational and commercial
shellfishing.

Shelter means protection from the elements or predators.

Significant means playsarole. A resource areaissignificant to aninterest identifiedin M.G.L.
c. 131, § 40 when it plays arolein the provision or protection, as appropriate, of that interest.
Within the context of the protection of the riverfront area, no significant adverse impact means
the level of protection of the performance standards provided under 310 CMR 10.58.
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Spring Tides means those tides which occur with the new and full moons, and which are
perceptibly higher and lower than other tides.

State-listed species mean the same as rare species, as defined in 310 CMR 10.04.

Storm Damage Prevention means the prevention of damage caused by water from storms,
including, but not limited to, erosion and sedimentation, damage to vegetation, property or
buildings, or damage caused by flooding, water-borne debris or water-borneice.

Stormwater Best Management Practice means a structural or nonstructural technique for
managing stormwater to prevent or reduce non-point source pollutants from entering surface
waters or ground waters. A structural stormwater best management practice includes a basin,
discharge outlet, swale, rain garden, filter or other stormwater treatment practice or measure
either adone or in combination including without limitation any overflow pipe, conduit, weir
control structure that:

(& isnot naturally occurring;

(b) isnot designed as awetland replication area; and

(c) hasbeen designed, constructed, and installed for the purpose of conveying, collecting,

storing, discharging, recharging or treating stormwater.

Nonstructural stormwater best management practices include source control and pollution
prevention measures.

Stormwater M anagement System meansasystem for conveying, coll ecting, storing, discharging,
recharging or treating stormwater on-site including stormwater best management practices and
any pipes and outlets intended to transport and discharge stormwater to the ground water, a
surface water or amunicipal separate storm sewer system.

Stream meansabody of running water, including brooks and creeks, which movesin adefinite
channel in the ground dueto ahydraulic gradient, and which flowswithin, into or out of an Area
Subject to Protection Under M.G.L. c. 131, 8 40. A portion of a stream may flow through a
culvert or beneath abridge. Such abody of running water which does not flow throughout the
year (i.e.,, which is intermittent) is a stream except for that portion upgradient of al bogs,
swamps, wet meadows and marshes.

Superseding Determination means a determination of applicability, of significance or of
non-significance, as the case may be, issued by the Department. It shall be made on Form 2.

Superseding Order means a document issued by the Department containing conditions which
regulate or prohibit an activity. It shall be made on Form 5.

Surface Waters means all waters other than ground water within the jurisdiction of the
Commonwealth including, without limitation, rivers, streams, lakes, ponds, springs,
impoundments, estuaries, wetlands, and coastal waters.

Swamp isdefinedin M.G.L. c. 131, § 40, para. 8.

Verna pool habitat means confined basin depressions which, at least in most years, hold water
for aminimum of two continuous months during the spring and/or summer, and which are free
of adult fish populations, as well as the area within 100 feet of the mean annual boundaries of
such depressions, to the extent that such habitat is within an Area Subject to Protection Under
M.G.L. c. 131, 8 40 as specified in 310 CMR 10.02(1). These areas are essentia breeding
habitat, and provide other extremely important wildlife habitat functions during non-breeding
season as well, for a variety of amphibian species such as wood frog (Rana sylvatica) and the
spotted salamander (Ambystoma macultum), and areimportant habitat for other wildlife species.

Vista Pruning means the selective thinning of tree branches or understory shrubsto establish a
specific "window" to improve visibility. Vista pruning does not include the cutting of trees
which would reduce the leaf canopy to less than 90% of the existing crown cover and does not
include the mowing or removal of understory brush.
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Wastewater Residuals Landfill meansafacility or part of afacility approved by the Department
for thedisposal of wastewater residualsinto or onland, but not including asitewherewastewater
residuals are land applied in accordance with 310 CMR 32.00.

Water-dependent Uses mean those uses and facilities which require direct accessto, or location
in, marine, tidal or inland waters and which therefore cannot be located away from said waters,
including but not limited to: marinas, public recreational uses, navigational and commerical
fishing and boating facilities, water-based recreational uses, navigation aids, basins, and
channels, industrial uses dependent upon waterborne transportation or requiring large volumes
of cooling or process water which cannot reasonably be located or operated at an upland site,
crossings over or under water bodies or waterways (but limited to railroad and public roadway
bridges, tunnels, culverts, as well as railroad tracks and public roadways connecting thereto
which are generally perpendicular to the water body or waterway), and any other uses and
facilities as may further hereafter be defined as water-dependent in 310 CMR 9.00.

Waters of the Commonwealth means all waters within the jurisdiction of the Commonwealth,
including without limitation, rivers, streams, lakes, ponds, springs, impoundments, estuaries,
wetlands, coastal waters and ground waters.

Wildlife meansall mammals, birds, reptiles and amphibians and, for the purposes of 310 CMR
10.37 and 10.59, all vertebrate and invertebrate animal specieswhich are officialy listed by the
Massachusetts Division of Fisheries and Wildlife under 321 CMR 8.00 as endangered,
threatened, or of special concern.

Wildlife Habitat is defined in M.G.L. c. 131, § 40, para. 14.

Work means the same as activity.

10.05: Procedures

(1) Time Periods. All time periods of ten days or less specified in M.G.L. c. 131, § 40 and
310 CMR 10.00 shall be computed using business days only. In the case of adetermination or
Order, such period shall commenceon thefirst day after the date of i ssuance and shall end at the
close of businesson thetenth business day thereafter. All other time periods specifiedinM.G.L.
c. 131, 8§40 and 310 CMR 10.00 shall be computed on the basis of calendar days, unlessthelast
day falls on a Saturday, Sunday or legal holiday, in which case the last day shall be the next
business day following.

(2) Actions by Conservation Commission. Where M.G.L. c. 131, 8 40 states that a particular
action (except receipt of arequest or notice) isto be taken by the conservation commission, that
action isto be taken by more than half the members present at a meeting of at least a quorum.
A guorum is defined as a magjority of the members then in office.

Where M.G.L. c. 131, § 40 states that an order or notification shall be signed by a majority
of the conservation commission, that action isto be taken by amajority of the membersthenin
office, who need not convene as abody in order to sign, provided they met pursuant to the open
meeting law, M.G.L. c. 39, 88 23A through 23C, when voting on the matter.

Where M.G.L. c. 131, § 40 states that the conservation commission is to receive a request
or notice, conservation commission means a member of the conservation commission or an
individual designated by the conservation commission to receive such request or notice.

(3) Determinations of Applicability.
(8 Reguestsfor Determination of Applicability.
1. Any person who desires a determination as to whether M.G.L. c. 131, 8§ 40 applies
to land, or to work that may affect an Area Subject to Protection under M.G.L. c. 131,
8 40, may submit to the conservation commission by certified mail or hand delivery a
Request for a Determination of Applicability, Form 1. To obtain confirmation of a
delineated boundary of bordering vegetated wetl ands and other resource areason the site
to establish the extent of the buffer zone and resource areas prior to filing a Notice of
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Intent for proposed work, an applicant generally should file an Abbreviated Notice of
Resource AreaDelineation. Alternatively, the boundary of bordering vegetated wetland
(or other resource areas) may be determined through thefiling of aNotice of Intent. For
work within riverfront areas, an applicant may submit to the conservation commission
by certified mail or hand delivery aRequest for Determination of Applicability toidentify
the scope of alternatives to be evauated under 310 CMR 10.58(4)(c)2., including
sufficient information to enabl ethe conservation commissionto determinetheapplicable
scope.

2. Any person who proposesto perform work within the Buffer Zone shall submit to the
conservation commission either a Notice of Intent for such work or a Request for
Determination of Applicability. Said request shall include sufficient information, as
required on Form 1, to enabl e the conservation commission to find and view theareaand
to determine whether the proposed work will alter an Area Subject to Protection Under
M.G.L. c. 131, 8§ 40. Applicants may use the Abbreviated Notice of Resource Area
Delineation to confirm the boundaries of resource areasand the buffer zoneandto certify
that the requirements of 310 CMR 10.02(2)(b)2. have been met for waiver of review for
activities in the buffer zone.

Any person who proposes to apply herbicides in the Buffer Zone pursuant to the

presumption of 310 CMR 10.03(6)(b) shall be required only to submit a request for
determination of the boundaries of the Buffer Zone and the Areas Subject to Protection
Under M.G.L. c. 131, § 40. Such Request for Determination shall be submitted prior to
thefiling of the V egetation Management Plan, as required by 333 CMR 11.00, on maps
of a scale which will enable the issuing authority to find and delineate those Areas
Subject to Protection Under M.G.L. c. 131, 8§ 40 identified in 310 CMR 10.02(1)(a)
through (c) and the Buffer Zone identified in 310 CMR 10.02(2) within the vicinity of
the project area.
3. A request for a Determination of Applicability shall include certification that the
Department and the owner of the area subject to the request, if the person making the
request isnot the owner, have been notified that adetermination isbeing requested under
M.G.L. c. 131, § 40.

(b) Determination of Applicability.

1. Within 21 days after the date of receipt of the Request for a Determination of
Applicability, the conservation commission shall issueaDetermination of Applicability,
Form 2. Notice of the time and place of the public meeting at which the determination
will be made shall be given by the conservation commission at the expense of the person
making the request not less than five days prior to such meeting, by publication in a
newspaper of general circulation in the city or town in which theland islocated, and by
mailing anotice to the person making the request, the owner, the board of health and the
planning board of said city or town. Notice shall also be given in accordance with the
openmestinglaw, M.G.L. c. 39, 8§ 23B. Said determination shall be signed by amajority
of the conservation commission, and copies thereof shall be sent by the conservation
commission to the Department, to the person making the request, and to the owner.
Delivery of the copy to the person making the request shall be by hand delivery or
certified mail, return receipt requested. Said determination shall bevalid for threeyears
from the date of issuance, except that a determination of the boundaries of the Areas
Subject to Protection Under M.G.L. c. 131, § 40 and the Buffer Zone which areto apply
to such plans as are required by the Department of Food and Agriculture pursuant to
333 CMR 11.00: Rights of Way Management, effective July 10, 1987, shall be valid
throughout the effective duration of the V egetation Management Plan.

2. The conservation commission shall find that M.G.L. c. 131, § 40 appliesto theland,
or aportion thereof, if it isan Area Subject to Protection Under M.G.L. c. 131, 8§40 as
defined in 310 CMR 10.02(1). The conservation commission shall find that M.G.L.
c. 131, § 40 applies to the work, or portion thereof, if it is an Activity Subject to
Regulation Under M.G.L. c. 131, 8§ 40 as defined in 310 CMR 10.02(2). The
conservation commission shal identify the scope of aternatives to be evaluated, if
requested, for work within riverfront areas under 310 CMR 10.58(4)(c)2..

3. A Noticeof Intent whichisfiled asaresult of a positive determination, whether such
determination is made by the Department or a conservation commission, shall be filed
with the conservation commission, and all of the procedures set forth in 310 CMR
10.05(4) shall apply.
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(c) Apped to the Department. Following a positive or negative Determination of
Applicability, the identification of the scope of alternatives for work within the riverfront
area, or the failure of a conservation commission to make a determination within 21 days,
any person specified in 310 CMR 10.05(7) may, within ten days, request the Department to
issue a Superseding Determination of Applicability pursuant to the procedures set forth in
310 CMR 10.05(7). The Department shall issue its determination within 35 days from
receipt of such request.
(d) Work Pending Appea of Determination.
1. Uponapositive Determination of Applicability by aconservation commission, work
may not proceed until the Department or the Commissioner issues a negative
determination, or until aNotice of Intent has been filed, afinal order has beenissued and
recorded, and all administrative appeal periods have elasped, except that a Notice of
Intent shall not berequired for theapplication of herbicidesinaccordancewith310 CMR
10.03(6).
2. Upon a positive Determination of Applicability by the Department, work may not
proceed until the Commissioner issues a negative determination or until a Notice of
Intent has been filed, afinal order has been issued and recorded, and all administrative
appea periods have el apsed.
3. Upon apositive Determination of Applicability by the Commissioner, work may not
proceed until ajudicial determination is made that the proposed work is not subject to
M.G.L. c. 131, 8 40 or until aNotice of Intent has been filed and afinal order has been
issued and recorded, and all administrative appeal periods have elapsed.
4. Upon a negative Determination of Applicability by a conservation commission or
upon the failure of a conservation commission to act within the 21 day time period, and
where the Department has been requested to issue a Superseding Determination of
Applicability but hasfailed to do sowithin 35 days, work may proceed at the owner'srisk
upon notice to the Department and to the conservation commission.
5. Upon a negative Determination of Applicability by the Department, work may
proceed at the owner'srisk even if arequest for an adjudicatory hearing has been made.
6. Upon a negative Determination of Applicability by the Commissioner after an
adjudicatory hearing, work may proceed at the owner'srisk evenif apetition for judicial
review has been filed.
7. Upon a positive Determination of Applicability by a conservation commission, the
Department, or the Commissioner which identifies the scope of aternatives to be
evaluated under 310 CMR 10.58(4)(c)2. for work within the riverfront area, work may
not proceed until aNotice of Intent has been filed and afina Order has been issued and
recorded and all administrative appeal periods have el apsed.

(4) Notices of Intent.

(@ Any person who proposes to do work that will remove, fill, dredge or alter any Area
Subject to Protection Under M.G.L. c. 131 § 40 shall file aNotice of Intent on Form 3 and
other application materials in accordance with the submittal requirements set forth in the
General Instructions for Completing Notice of Intent (Form 3) and Abbreviated Notice of
Intent (Form 4). If the applicant and landowner are not the same, an applicant shall obtain
written permission fromthelandowner(s) prior tofiling aNoticeof Intent for proposed work,
except for work proposed on Great Ponds or Commonwealth tidelands. Two copies of the
completed Notice of Intent with supporting plans and documents shall be sent by certified
mail or hand delivery to the conservation commission, and one copy of the sameshall be sent
concurrently in like manner to the Department.
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Concurrent with the filing of the Notice of Intent, the applicant also shall provide
notification to all abutters and any property owner within 100 feet of the property line of the
land where the activity is proposed including if separated from that land by a public or
private street or a body of water and not unreasonably distant from the project site. The
applicant shall provide notification at the mailing addresses shown on the most recent
applicable tax list from the municipal assessor. Notification shall be at the applicant’s
expense. The notification shall state where copies of the Notice of Intent may be examined
or obtained and where information on the date, time, and location of the public hearing may
beobtained. Toensurecompatibility withlocal procedures, applicantsmust comply with any
rules of the local conservation commission pertaining to the location for examining or
obtaining the Notice of Intent and information about the hearing. The applicant shall notify
abutters in writing by hand delivery or certified mail, return receipt requested, or by
certificatesof mailing. Mailing at least seven days prior to the public hearing shall constitute
timely notice. The applicant shall present either the certified mail receipts or certificate of
mailing receipts for all abutters at the beginning of the public hearing. The presentation of
thereceiptsfor al abuttersidentified on the tax list shall constitute compliance with abutter
notification requirements. The conservation commission shall determine whether the
applicant has complied with abutter notification requirements. The Department will dismiss
Requests for Action based on alegations of failure to comply with abutter notification
requirements, absent a clear showing by an abutter seeking Department action that the
applicant failed to notify the abutter.

(b) For certain purposes, other forms of Notices may be used.

1. For certain projects, applicants may at their option use the Abbreviated Notice of

Intent. Thislatter form may only be used when all three of the following circumstances

exist:

a. the proposed work iswithin the Buffer Zone, as defined in 310 CMR 10.04, or
within Land Subject to Flooding, as defined in 310 CMR 10.57(2) or within the
Riverfront Area, as defined in 310 CMR 10.58.

b. the proposed work will disturb less than 1000 square feet of surface areawithin
the Buffer Zone and/or Land Subject to Flooding or less than 1000 square feet of
riverfront area, provided the work conformsto 310 CMR 10.58(4)(c)2.a..

c. the proposed work will not require U.S. Army Corps of Engineer Section 10 or
Section 404 permits, or alicensefrom the Division of Waterways pursuant toM.G.L.
c. 91.

2. Toestablishtheextent of bordering vegetated wetland and/or other resource areason

land subject to protection under M.G.L. c. 131, 8§ 40, applicants may use the Abbreviated

Notice of Resource Area Delineation for the confirmation of a delineated boundary of

bordering vegetated wetlands and/or other resource areas on the site, prior to filing a

Notice of Intent for proposed work. Alternatively, the boundary of bordering vegetated

wetland or other resource areas may be determined through the filing of a Notice of

Intent.

3. To confirm the boundaries of resource areas and certify that the requirements of

310 CMR 10.02(2)(b)2. will bemet for activitiesinthe Buffer Zone, applicantsshall use

the Abbreviated Notice of Resource Area Delineation. When an applicant obtains an

Order of Resource Area Delineation for a project eligible for smplified review under

310 CMR 10.02(2)(b)2. that requires concurrence that the stormwater management plan

conformsto the Stormwater M anagement Standardsasprovidedin 310 CMR 10.05(6)(k)

through () and that the requirements of 310 CMR 10.02(2)(b)2. f, g, and h. have been
met, the applicant shall submit the stormwater management plans and any subsequent
plan revisionsto the conservation commission. The conservation commission shall act
within 30 days and either concur that the stormwater management plan conformsto the

Stormwater M anagement Standardsas providedin 310 CMR 10.05(6) (k) through (g) and

the requirements of 310 CMR 10.02(2)(b)2.f., g., and h. have been met or not concur,

specifying which of the Stormwater Management Standardsor other requirementsarenot

met and direct the applicant to file a Request for Determination of Applicability or a

Notice of Intent.
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(c) Upon receipt of the application materials referred to in 310 CMR 10.05(4)(a), the
Department shall issue afile number. The designation of afile number shall not imply that
the plans and supporting documents have been judged adequate for theissuance of an Order,
but only that copies of the minimum submittal requirements contained in the Genera
Instructions have been filed.

(d) Inthe event that only a portion of a proposed project or activity lies within an Area
Subject to Protection Under M.G.L. c. 131, § 40 or within the Buffer Zone, and the
remainder of the project or activity lies outside those areas, only that portion within those
areas must be described in the detail called for by the General Instructions and Form 3 and
4; provided, however, that in such circumstances the Notice of Intent shall also contain a
description and calculation of peak flow and estimated water quality characteristics of
discharge from a point source (both closed and open channel) when the point of discharge
falls within an Area Subject to Protection Under M.G.L. c. 131, 8§ 40 or within the Buffer
Zone.

Notwithstanding theforegoing, when theissuing authority hasdetermined that an activity
outside the Areas Subject to Protection Under M.G.L. c. 131, § 40 and outside the Buffer
Zone has in fact altered an Area Subject to Protection Under M.G.L. c. 131, § 40, it may
require such plans, supporting calculations and other documentation as are necessary to
describe the entire activity.

(e) Therequirement under M.G.L. c. 131, 8 40 to obtain or apply for al obtainable permits,
variances and approval s required by local by-law with respect to the proposed activity shall
mean only thosewhich arefeasibleto obtain at thetimethe Notice of Intentisfiled. Permits,
variances, and approvals required by local by-law may include, anong others, zoning
variances, permits from boards of appeals, permits required under floodplain or wetland
zoning by-laws and gravel removal permits. They do not include, among others, building
permitsunder the State Building Code, M.G.L. c. 23B, 8§ 16, or subdivision control approvals
under the State Subdivision Control Law, M.G.L. c. 41, 88 81K through 81GG, which are
issued by local authorities. When an applicant for a comprehensive permit (under
M.G.L. c. 40B, 88 20 through 23) from aboard of appeal s hasreceived adetermination from
the board granting or denying the permit and, in the case of a denial, has appealed to the
Housing Appea's Committee (established under M.G.L. c. 23B, § 5A), said applicant shall
be deemed to have applied for all permits obtainable at the time of filing.

(f) If theissuing authority rejects a Notice of Intent because of afailureto obtain or apply
for al permits, variances and approvals required by local by-law, it shall specify inwriting
the permit, variance or approval that has not been applied for. A ruling by the municipal
agency within whose jurisdiction the issuance of the permit, variance or approval lies, or by
thetown counsel or city solicitor, concerning theapplicability or obtainability of such permit,
variance or approval shall be accepted by the issuing authority. In the absence of such a
ruling, other evidence may be accepted.

(g) A Notice of Intent shall expire where the applicant has failed to diligently pursue the
issuance of aFinal Order in proceedings under 310 CMR 10.00. A Notice of Intent shall be
presumed to have expired two years after the date of filing unless the applicant submits
information showing that (a) good cause existsfor the delay of proceedings under 310 CMR
10.00; and (b) the applicant has continued to pursuethe project diligently in other forumsin
theintervening period; provided, however, that unfavorablefinancial circumstancesshall not
constitute good cause for delay. No Notice of Intent shall be deemed expired under
310 CMR 10.05 when an adjudicatory hearing is pending and when the applicant has
provided al information necessary to continue with the prosecution of the case.
Notwithstanding the provisions contained in 310 CMR 10.10, 310 CMR 10.05(4)(g) shall
apply to any Notice of Intent whenever filed.

(h) Theissuingauthority may requirethat supporting plansand cal cul ations be prepared and
stamped by aregistered professiona engineer (PE) when, initsjudgment, the complexity of
the proposed work warrants this professional certification. The issuing authority may also
require the preparation of supporting materials by other professionals including, but not
limited to, registered landscape architect, registered land surveyor, environmental scientist,
geol ogist or hydrologist when initsjudgment the complexity of the proposed work warrants
the relevant specialized expertise. The issuing authority may require a delineation or a
certification under 310 CMR 10.02(2)(b)2. in an Abbreviated Notice of Resource Area
Delineation to be performed by a professional with relevant specialized expertise.
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(5) Public Hearings by Conservation Commissions.

(& A publichearing shall be held by the conservation commission within 21 daysof receipt
of the minimum submittal requirements set forth in the General Instructionsfor Completing
Notice of Intent (Form 3), Abbreviated Notice of Intent (Form 4) and Abbreviated Notice of
Resource Area Delineation, and shall be advertised in accordancewith M.G.L. c. 131, § 40
and the requirements of the open meeting law, M.G.L. c. 39, § 23B.

(b) Public hearings may be continued as follows:

1. without the consent of the applicant to a date, announced at the hearing, within 21
days, of receipt of the Notice of Intent;

2. with the consent of the applicant, to an agreed-upon date, which shall be announced
at the hearing; or

3. with the consent of the applicant for a period not to exceed 21 days after the
submission of a specified piece of information or the occurrence of a specified action.
Thedate, timeand place of said continued hearing shall be publicizedinaccordancewith
M.G.L. c. 131, 8§40, and notice shall be sent to any person at the hearing who so requests
inwriting.

(6) Orders of Conditions Regulating Work and Orders of Resource Area Delineation.

(8 Within 21 days of the close of the public hearing, the conservation commission shall
either:

1. make a determination that the area on which the work is proposed to be done, or
which the proposed work will remove, fill, dredge or alter, isnot significant to any of the
interests identified in M.G.L. c. 131, § 40, and shall so notify the applicant and the
Department on Form 6;

2. make a determination that the area on which the work is proposed to be done, or
which the proposed work will remove, fill, dredge or ater, is significant to one or more
of theinterestsidentified in M.G.L. c. 131, § 40, and shall issue an Order of Conditions
for the protection of said interest(s), on Form 5; or

3. make a determination that bordering vegetated wetland and other resource areas
subject to jurisdiction have been identified and delineated according to the definitionsin
310 CMR 10.00 and shall issue an Order of Resource Area Delineation to confirm or
modify the delineations submitted. The Order of Resource Area Delineation shall be
effective for three years.

The standards and presumptions to be used by the issuing authority in determining

whether an areais significant to the interestsidentified in M.G.L. c. 131, § 40 arefound in
310CMR 10.21 through 10.37 (for coastal wetlands) and 310 CMR 10.51 through 10.60 (for
inland wetlands).

(b) TheOrder of Conditions shall impose such conditions as are necessary to meet the

performance standards set forth in 310 CMR 10.21 through 10.60 for the protection of
those areas found to be significant to one or more of the interests identified in
M.G.L. c. 131, 8§ 40 and the Stormwater Management Standards provided in 310 CMR
10.05(6)(k) through (g). The Order shall prohibit any work or any portion thereof that
cannot be conditioned to meet said standards.

The Order shall impose conditions only upon work or the portion thereof that isto
be undertaken within an Area Subject to Protection Under M.G.L. c. 131, 8 40 or within
the Buffer Zone. The Order shall impose conditionsto control erosion and sedimentation
within resource areas and the Buffer Zone. The Order shall impose conditions setting
limits on the quantity and quality of discharge from apoint source (both closed and open
channel), when said limits are necessary to protect the interests identified in
M.G.L. c. 131, 8 40; provided, however, that the point of discharge falswithin an Area
Subject to Protection Under M.G.L. c. 131, 8 40 or within the Buffer Zone, and further
provided that said conditions are consistent with the limitations set forth in 310 CMR
10.03(4).

Notwithstanding the foregoing, when the issuing authority has determined that an
Activity outside the Areas Subject to Protection Under M.G.L.131. § 40 and outside the
Buffer Zone hasin fact altered an Area Subject to Protection Under M.G.L.c. 131,8 40,
it shall impose such conditions on any portion of the activity as are necessary to
contribute to the protection of the interestsidentified in M.G.L.c. 131, § 40.
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(c) If the conservation commission finds that the information submitted by the applicant is
not sufficient to describethesite, thework or the effect of thework on theinterestsidentified
inM.G.L. c. 131, 8§40, it may issue an Order prohibiting thework. The Order shall specify
the information which islacking and why it is necessary.
(d) Except as provided in M.G.L. c. 131, 8§ 40 for maintenance dredging, an Order of
Conditions, Order of Resource Area Delineation, or Notification of Non-significance shall
be valid for three years from the date of its issuance; provided, however, that the issuing
authority may issue an Order for up to five years where specia circumstances warrant and
where those special circumstances are set forth in the Order. An Order of Resource Area
Delineation shall be valid for three years, and may be extended by the issuing authority for
one or moreyearsup to threeyears each under 310 CMR 10.05(8) upon written confirmation
by aprofessional with relevant expertise that the resource area delineations remain accurate.
(e) The Order or Notification of Non-significance shall be signed by a mgjority of the
conservation commission and shall be mailed by certified mail (return receipt requested) or
hand delivered to the applicant or his agent or attorney, and acopy mailed or hand delivered
at the same time to the Department. If the Order imposes conditions necessary to meet any
performance standard contained in 310 CMR 10.37 or 10.59, a copy shall be mailed or hand
delivered at the same time to the Massachusetts Natural Heritage and Endangered Species
Program.
(f) A copy of the plans describing the work and the Order shall be kept on file by the
conservation commission and by the Department, and shall be available to the public at
reasonable hours.
(g) Prior to the commencement of any work permitted or required by the Final Order,
including aFinal Order of Resource Area Delineation, or Notification of Non-significance,
the Order or Notification shall berecorded inthe Registry of Deedsor the Land Court for the
district in which the land is located, within the chain of title of the affected property.
Recording of an Order of Resource Area Delinestion is not required where no work is
performed under 310 CMR 10.02(2)(b)2. Inthe case of recorded land, the final order shall
also be noted in the Registry's Grantor Index under the name of the owner of the land upon
which the proposed work isto be done. In the case of registered land, the final order shall
also be noted on the Land Court Certificate of Title of the owner of the land upon which the
proposed work isto bedone. Certification of recording shall be sent to theissuing authority
ontheform at theend of Form 5. If work is undertaken without the applicant first recording
the Order, the issuing authority may issue an Enforcement Order (Form 9) or may itself
record the Order of Conditions.
(h) Notwithstanding the provisions contained in 310 CMR 10.10(1) and (3), any Order of
Conditions not containing an expiration date, issued for work proposed in aNotice of Intent
filed under M.G.L. c. 131, 8§ 40 prior to November 18, 1974, shall expire on April 17, 1986.
(i) An Order of Conditions does not grant any property rights or any exclusive privileges;
it does not authorize any injury to private property or invasion of property rights.
() Failureto comply with conditions stated in the Order and with all related statutes and
other regulatory measures shall be deemed cause to revoke or modify the Order of
Conditions.
(k) No Area Subject to Protection Under M.G.L. c. 131, § 40 other than bordering land
subject to flooding, isolated land subject to flooding, land subject to coastal storm flowage,
or riverfront area may be atered or filled for the impoundment or detention of stormwater,
the control of sedimentation or the attenuation of pollutants in stormwater discharges, and
the applicable performance standards shall apply to any such alteration or fill. Except as
expressly provided, stormwater runoff from all industrial, commercial, institutional, office,
residential and transportation projectsthat are subject toregulation under M.G.L.c. 131, 840
including site preparation, construction, and redevelopment and all point source stormwater
dischargesfrom said projectswithin an Area Subject to Protection under M.G.L.c. 131, 840
or within the Buffer Zone shall be provided with stormwater best management practices to
attenuate pollutants and to provide a setback from the receiving waters and wetlands in
accordance with the following Stormwater Management Standards as further defined and
specified in the Massachusetts Stormwater Handbook:

1. No new stormwater conveyances (e.g. outfalls) may discharge untreated stormwater

directly to or cause erosion in wetlands or waters of the Commonwealth.
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2. Stormwater management systems shall be designed so that post-development peak
discharge rates do not exceed pre-devel opment peak discharge rates. This Standard may
bewaived for dischargesto land subject to coastd storm flowage asdefinedin 310 CMR
10.04.

3. Lossof annual recharge to ground water shall be eliminated or minimized through
the use of infiltration measures including environmentally sensitive site design, low
impact development techniques, stormwater best management practices and good
operation and maintenance. At a minimum, the annua recharge from the post-
development site shall approximate the annua recharge from the pre-development
conditions based on soil type.

This Standard is met when the stormwater management system is designed to
infiltrate the required recharge volume as determined in accordance with the
M assachusetts Stormwater Handbook.

4. Stormwater management systems shall be designed to remove 80% of the average
annual post-construction load of Total Suspended Solids (TSS). This Standard is met
when:

a. Suitable practices for source control and pollution prevention are identified in a

long-term pollution prevention plan and thereafter areimplemented and maintained;

b. Structural stormwater best management practicesare sized to capturetherequired

water quality volume determined in accordance with Massachusetts Stormwater

Handbook; and

c. Pretreatment is provided in accordance with the Massachusetts Stormwater

Handbook.

5. For land uses with higher potential pollutant loads, source control and pollution
prevention shall be implemented in accordance with the Massachusetts Stormwater
Handbook to eliminate or reducethe discharge of stormwater runoff from such land uses
to the maximum extent practicable. If through source control and/or pollution
prevention, all land uses with higher potential pollutant loads cannot be completely
protected from exposure to rain, snow, snow melt and stormwater runoff, the proponent
shall use the specific structural stormwater BM Ps determined by the Department to be
suitable for such use as provided in the Massachusetts Stormwater Handbook.
Stormwater discharges from land uses with higher potential pollutant loads shall also
comply with the requirements of the Massachusetts Clean Waters Act, M.G.L. c. 21,
88 26 through 53, and the regulations promulgated thereunder at 314 CMR 3.00,
314 CMR 4.00 and 314 CMR 5.00.

6. Stormwater discharges within the Zone Il or Interim Wellhead Protection Areaof a
public water supply and stormwater discharges near or to any other critical arearequire
the use of the specific source control and pollution prevention measures and the specific
structural stormwater best management practices determined by the Department to be
suitable for managing discharges to such area as provided in the Massachusetts
Stormwater Handbook. A dischargeisnear acritical area, if thereisastrong likelihood
of a significant impact occurring to said area, taking into account site-specific factors.
Stormwater discharges to Outstanding Resource Waters and Special Resource Waters
shall be removed and set back from the receiving water or wetland and receive the
highest and best practical method of treatment. A “storm water discharge” asdefinedin
314 CMR 3.04(2)(a)1. or (b) to an Outstanding Resource Water or Special Resource
Water shall comply with 314 CMR 3.00 and 314 CMR 4.00. Stormwater dischargesto
aZonel or Zone A are prohibited, unless essential to the operation of the public water
supply.

7. A redevelopment project isrequired to meet the following Stormwater Management
Standards only to the maximum extent practicable: Standard 2, Standard 3, and the
pretreatment and structural stormwater best management practice requirements of
Standards 4, 5 and 6. Existing stormwater discharges shall comply with Standard 1 only
to the maximum extent practicable. A redevelopment project shall also comply with all
other requirements of the Stormwater Management Standards and improve existing
conditions.

8. A planto control construction related impacts including erosion, sedimentation and
other pollutant sources during construction and land disturbance activities (construction
period erosion, sedimentation and pollution prevention plan) shall be developed and
implemented.
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9. A long-term operation and maintenance plan shall be devel oped and implemented to
ensure that the stormwater management system functions as designed.
10. All illicit discharges to the stormwater management system are prohibited.
() The Stormwater Management Standards shall not apply to:
1. A single -family house;
2. Housing development and redevelopment projects comprised of detached single-
family dwellings on four or fewer lots, provided that there are no stormwater discharges
that may potentially affect acritical area;
3. Multi-family housing development and redevelopment projects, with four or fewer
units, including condominiums, cooperatives, apartment buildings and townhouses,
provided that there are no stormwater discharges that may potentially affect a critical
area; and
4. Emergency repairsto roads or their drainage systems.
(m) The Stormwater Management Standards shall apply to the maximum extent practicable
to the following:
1. Housing development and redevel opment projects comprised of detached single-
family dwellings on four or fewer lots that have a stormwater discharge that may
potentially affect acritical areg;
2. Multi-family housing developments and redevel opment projects with four or fewer
units, including condominiums, cooperatives, apartment buildings, and townhouses, that
have a stormwater discharge that may potentially affect acritical areg;
3. Housing development and redevelopment projects comprised of detached single-
family dwellings, onfiveto ninelots, provided thereisno stormwater discharge that may
potentially affect acritical area; and
4 Multi-family housing development and redevel opment projects, with five to nine
units, including condominiums, cooperatives, apartment buildings and townhouses,
provided there is no stormwater discharge that may potentially affect acritical area.
5. Marinasand boatyards provided that the hull maintenance, painting and service areas
are protected from exposure to rain, snow, snowmelt, and stormwater runoff; and
6. Footpaths bikepaths and other paths for pedestrian and/or nonmotorized vehicle
access.
(n) For phased projects the determination of whether the Stormwater Management
Standards apply is made on the entire project as a whole including all phases. When
proposing adevel opment or redevel opment project subject to the Stormwater Management
Standards, proponents shall consider environmentally sensitive site design that incorporates
low impact development techniques in addition to stormwater best management practices.
(o) Project proponents seeking to demonstrate compliance with some of all of the
Stormwater Management Standards to the maximum extent practicable shall demonstrate
that:
1. They have made al reasonable efforts to meet each of the Standards;
2. They have made acomplete eval uation of possible stormwater management measures
including environmentally sensitive site design and low impact devel opment techniques
that minimize land disturbance and impervious surfaces, structural stormwater best
management practices, pollution prevention, erosion and sedimentation control and
proper operation and maintenance of stormwater best management practices; and
3. If full compliance with the Standards cannot be achieved, they areimplementing the
highest practicable level of stormwater management.
(p) Notwithstanding anything to the contrary in 310 CMR 10.00, stormwater runoff from
all industrial, commercial, institutional, office, residential and transportation projects subject
to regulation under M.G.L. c. 131, § 40, including site preparation, construction, and
redevelopment, and all point source stormwater dischargesfrom said projectswithinan Area
Subject to Protection Under M.G.L. c. 131, § 40, or within the Buffer Zone, for which a
Notice of Intent or Notice of Resource Area Deineation has been filed prior to
January 2, 2008 shall be managed according to the Stormwater Management Standards as
set forth in the Stormwater Policy issued by the Department on November 18, 1996.
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(@ Compliance with the Stormwater Management Standards set forth in 310 CMR
10.05(6)(K) through (q) does not relieve a discharger of the obligation to comply with all
applicableFederd, State, andlocal laws, regulationsand permitsincluding without limitation
all applicableprovisionsof 310 CMR 10.00, 314 CMR 3.00, 314 CMR 4.00, 314 CMR 5.00,
314 CMR 9.00, local land use controls adopted to comply with 310 CMR 22.21 or the
NPDES General Permit for Small Municipa Separate Storm Sewer Systems, the
requirements of the NPDES General Stormwater permits such asthe Construction General
Permit, and the Multi-sector General Permit.

(7) Requestsfor Actions by the Department (Appeals).

(8 Thefollowing persons may request the Department to act:
the applicant;
the owner, if not the applicant;
any person aggrieved by a Determination or an Order;
any owner of land abutting the land on which the work is to be done;
any ten residents of the city or town where the land is located; and
. the Department.

(b) Any person(s) permitted to request the Department to act under 310 CMR 10.05(7)(a)
may request the Department to i ssue a Superseding Determination of Applicability or toissue
a Superseding Order, whichever is appropriate, whenever a conservation commission has:

1. issued a Determination of Applicability (Form 2);

2. issued aNotification that an areaisnot significant to any interest identifiedin M.G.L.

c. 131, § 40 (Form 6);

3. issued an Order of Conditions allowing, conditioning or prohibiting work (Form 5)

or an Order of Resource Area Delineation; or

4. failedtoholdapublic hearing or issuean Order, Notification or Determination within

the time period required by M.G.L. c. 131, § 40.

Where the Department is requested to issue a Superseding Determination or Order of
Conditions, the conservation commission shall be a party to all agency proceedings and
hearings before the Department.

(c) A request for a Superseding Order or Determination shall be made in writing and shall
be sent by certified mail or hand delivered within ten days of issuance of the Order,
Determination or Notification which is being appealed. When the basis of such request is
the conservation commission's failure to act, the request may be made at any time up to 70
daysafter theexpiration of the period within which the conservation commissionwasto have
acted. Said request shall state clearly and concisely the objections to the Order,
Determination or Notification which is being appealed and, in the case of a request for a
Superseding Order, how the Order of Conditionsor Natification of Non-Significanceissued
by the conservation commissionisinconsistent with 310 CMR 10.00 and does not contribute
to the protection of the interestsidentified in M.G.L. c. 131, § 40.

(d) All requestsfor the Department to act shall be sent to the appropriate Regional Office
of the Department. A copy of the request shall at the same time be sent by certified mail or
hand delivered to the conservation commission and the applicant, if heis not the appellant.
(e) Within 35 daysfrom receipt of such arequest, the Department shall issue a Superseding
Determination of Applicability (Form 2) or a Notification that an areais not significant to
any interest identified in M.G.L. c. 131, § 40 (Form 6).

(f) Within 70 daysfrom receipt of such arequest, the Department shall issue a Superseding
Order unlesseither of thefollowing apply, or in the event that both apply, whichever islater:

1. compliance with M.G.L. c. 30, 88 61 through 62H and 301 CMR 11.00 is required,

in which case the Department shall issue a Superseding Order within 40 days of the

issuance of astatement by the Secretary of the Executive Officeof Environmental Affairs
that the applicant has complied with M.G.L. c¢. 30, 88 6 through 62H and 301 CMR

11.00;

2. the Department has requested additional plans, information or documentation

pursuant to 310 CMR 10.05(7)(g), in which case the Department shall issue a

Superseding Order within 40 days of receipt of such plans, information, or

documentation, or of the failure of the applicant to comply with such request.

SDOTAWN P
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(g) The Department shall notify the applicant within 30 days of receipt of arequest for the

Department to act if additional information or documentation is necessary to make its

determination; provided, however, that further information may be regquested should the

information supplied in response to the original notification so require. When requested to
issue a Superseding Order of Resource Area Delineation, the Department shall limit its
review to the resource area delineations or any other requirements subject to confirmation
under 310 CMR 10.02(2)(b)2. The Department shall consider the objectionsto the resource
area delineations stated in the request. The Department may affirm an Order of Resource

Area Ddineation based upon a conclusion that the Order of Resource Area Delineation

substantially conforms to the locations identified by the Department through a site

inspection.

(h)  When the request for a Superseding Order concerns an Order prohibiting work and

issued pursuant to 310 CMR 10.05(6)(c), the Department shall limit its review to the

information submitted to the conservation commission. |If the Department determines that
insufficient information was submitted, it shall affirm the denial and instruct the applicant
to refile with the conservation commission and include the appropriate information. If the

Department determines that sufficient information was submitted, it shall so inform the

applicant and the conservation commission, and shall proceed to issue a Superseding Order

as provided in 310 CMR 10.05.

(i) After receipt of arequest for aSuperseding Determination or Order, the Department may

conduct an informal meeting and may conduct an inspection of the site. In the event an

inspection is conducted, all parties shall be invited in order to present any information
necessary or useful to aproper and complete review of the proposed activity and its effects

upon theinterestsidentified in M.G.L. c. 131, § 40. Any party presenting information as a

result of such a meeting shall provide copiesto the other parties. Based upon its review of

the Notice of Intent, the Order, any informal meeting or site inspection, and any other
additional plans, information, or documentation submitted under 310 CMR 10.05(7)(f) or

(9), the Department may issue a Superseding Order which affirms the Order issued by the

conservation commission.

() 1. Timey Filings. Papersrequired or permitted to befiled under 310 CMR 10.05 must
be filed with the Department, at the address designated in the Reviewable Decision,
within the timelines specified in 310 CMR 10.05. Papersshall be considered filed as set
forthin 310 CMR 1.01(3).

2. Appeal Notice.

a.  Any applicant, landowner, aggrieved person if previously a participant in the
permit proceedings, conservation commission, or any tenresidentsof thecity or town
wheretheland islocated, if at least one resident was previously a participant in the
permit proceeding may request review of aReviewable Decision by filing an Appeal
Notice no later than ten business days after the issuance of the Reviewable Decision.
Previoudly participating in the permit proceeding means the submission of written
information to the conservation commission prior to close of the public hearing,
reguesting an action by the Department that would result in a Reviewable Decision,
or providing written information to the Department prior to issuance of aReviewable
Decision. The Appeal Notice must befiled with the Department with a copy sent to
theappropriateregiona Department office by certified mail or hand delivered within
ten days after the date of issuance of the Reviewable Decision, and a copy thereof
must at the same time be sent by certified mail or hand delivered to the conservation
commission (if not filed by the conservation commission) and to the applicant (if not
filed by the applicant). The Appeal Notice shall aso be served by certified mail or
hand delivered on any person that requested the action by the Department that
resulted in the Reviewable Decision. In the event that the entity that requested the
action is aten resident group, the Appeal Notice shall be served on the designated
representative of the ten resident group, whose name and contact information shall
be included in the Reviewable Decision. Any party listed in 310 CMR
10.05(7)(j)2.a. that failsto timely filean Appeal Notice pursuant to 310 CMR 10.05,
shall be deemed to have waived its right to appeal the Reviewable Decision.
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b. The Appeal Notice shall include:
i. thePetitioner'scompl ete name, address, phone number, fax number and email
addressand, if represented, counsel’ sname, address, phone number, fax number
and email address, and if a ten resident group, the same information for the
group’ s designated representative.
ii. The department’ s wetlands file number, if applicable, the name of applicant
and address of the project.
iii. if filed by an aggrieved person, demonstration of participation in previous
proceedings, in accordance with 310 CMR 10.05(7)(j)3.a. and sufficient written
facts to demonstrate status as a person aggrieved,
iv. if filed by aten resident group, demonstration of participation in previous
proceedings, in accordance with 310 CMR 10.05(7)(j)(3)(a);
v. a clear and concise statement of the aleged errors contained in the
Reviewable Decision and how each aleged error isinconsistent with 310 CMR
10.00 and does not contribute to the protection of the interests identified in the
WetlandsProtection Act, M.G.L. c. 131, 840, including referenceto the statutory
or regulatory provisions the Party alleges has been violated by the Reviewable
Decision, and the relief sought, including specific changes desired in the
Reviewable Decision;
vi. acopy of the Reviewable Decision appealed and a copy of the underlying
Conservation Commission decision if the Reviewable Decision affirms the
Conservation Commission decision; and
vii. if asserting that a matter is Major or Complex, a statement requesting that
the Presiding Officer make a designation of Mgor or Complex, with specific
reasons supporting the request.
c. An Appea Notice that does not contain al of the information required in
310 CMR 10.05(7)(j)1.b. may be dismissed.
d. Within five business days of receipt of awritten request by any potential party,
the applicant shall make all documents submitted to the department in support of the
Reviewable Decision, including but not limited to the notice of intent, plan of record,
or other information, available to any person who states that they intend to appeal or
intervene. In the case of aten resident group, or a group intervening pursuant to
M.G.L. c. 30A, the applicant need only make one copy available to the group’s
designated representative.
e. Within five days of the receipt by the applicant and/or property owner of a
written request by any person who has filed an appeal or intervened, and/or such
person’ s consultants, attorneys, or other representatives, shall be alowed to visit the
site with the property owner, upon reasonable conditions of the applicant and/or
property owner. The purpose of asitevisit shall berelated solely to the Reviewable
Decision under appeal and shall be specifically identified by theregquesting party. The
person requesting the site visit may request alater date for the site visit, which shall
be reasonably accommodated by the applicant and/or property owner.
f. The Department, the conservation commission, the petitioner, the applicant, and
any interveners pursuant to 310 CMR 10.05(7)(j) shall be deemed to be partiesto the
proceeding and are entitled to service of all documents filed in the proceeding, and
shall be included in a certificate of service to accompany al filings in accordance
with 310 CMR 1.01(4)(f).
0. No work shal be undertaken until all administrative appeal periods from a
Reviewable Decision have elapsed, or if such an appea has been taken, until all
procedures before the Department have been compl eted.
h. The Presiding Officer may rule on the timeliness, standing and compliance with
the requirements of 310 CMR 10.05(7)(j)3.b., sua sponte, and provide a prompt
rulingto the parties; or if in responseto amotion, within ten days of thefiling of such
motion.

. Petitioner’s Direct Case.

a. A Party who hastimely filed an Appeal Notice must file with the Department and
serveacopy on al partiesits Direct Case no later than 45days after the Prescreening
Conference.
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4.

b. The Petitioner has the burden of going forward pursuant to 310 CMR 10.03(2),
and proving its direct case by a preponderance of the evidence.
c. InitsDirect Case, the Petitioner must establish thelegal and factual basisfor its
position onthe issuesidentified by the Presiding Officer in the pre-screening report.
Failure to do so will result in awaiver of Petitioner’s Direct Case for that issue. In
addition, the Direct Case at a minimum shall include:

i. adescription of the subject matter of the Reviewable Decision;

ii. credible evidencefrom acompetent sourcein support of each claim of factual

error, including any relevant expert report(s), plan(s), or photograph(s).
Respondents’ Direct Case. A party that seeks to support or defend the Reviewable

Decision shall file and serve on all parties a Direct Case within 30 days of the filing of
the Petitioner’ s Direct Case. A responding party shall be deemed to be a“Respondent.”

5.

6.

a. Response Content: The response shall at a minimum include:
i. A rebuttal to the Petitioner’s Direct Case setting forth the legal and factual
basis supporting the Reviewable Decision, including relevant statutory and
regul atory citations and evidentiary support consisting of credibleevidencefrom
a competent source;
ii. any affirmative defenses and evidentiary support for them, including but not
limited to the defense of lack of standing; and
iii. if asserting that amatter isMajor or Complex, astatement requesting that the
Presiding Office make designation of Major or Complex, with specific reasons
supporting the request.
Intervention and Intervenors' Direct Case.
a. Pursuant to M.G.L. c. 30A, 8§ 10A, a group of ten citizens may intervene in a
proceeding by filing and serving on al parties aMotion to Intervene within 21 days
of thefiling of the Appeal Notice. TheMotionto Intervene shall providethe names,
addresses, phone and fax numbers and email address of each of the members of the
ten citizens group, and a certification under oath by each member that they consent
to the Motion to Intervene, and authorize the group representative to act for the
member. The Motion shall also designate a representative who shall represent the
group and receive documents on its behalf. Upon filing a Motion in conformance
with 310 CMR 10.05(7)(j)5.a., theten citizen group shall be deemed a party, subject
todisqualificationif the Presiding Officer determinesthat the group doesnot consist
of at least ten consenting citizens.
b. A person who claimsthat he or she is substantially and specifically affected by
the proceeding, may intervene by filing and serving on al parties a Motion to
Intervene within 21 days of the filing of the Appeal Notice.  The Motion must
include a statement demonstrating that the moving party is substantially and
specifically affected, in accordancewith 310 CMR 1.01(7)(d). UponfilingaMotion
in conformance with 310 CMR 10.05(7)(j)5., the moving party shall be deemed a
party, subject to disqualification if the Presiding Officer determinesthat the moving
party is not substantially and specifically affected.
c. Anintervenor that conteststhe Reviewable Decision shall filea Direct Case that
conformsto 310 CMR 10.05(7)(j)3. no later than the due date of Petitioner’ s Direct
Case. Anintervenor that supports the Reviewable Decision shall fileaDirect Case
that conforms to 310 CMR 10.05(7)(j)4. no later than the due date of the
Respondent’ s Direct Case.
d. The Presiding Officer may rule on the timeliness, standing and compliance with
therequirements of 310 CMR 10.05(7)(j)5., sua sponte, and provide aprompt ruling
to the parties, or if in response to a motion within ten days of the filing of such
motion.
Rebuttal. The Petitioner or an Intervenor aligned with the Petitioner may file and

serveon all partiesrebuttal evidence no later than seven days after thefiling of the Direct
Case by the Respondent or any Intervenor aligned with the Respondent. The rebuttal
evidence shall be limited to countering evidence submitted in a Respondent’s or
Intervenor’ s Direct Case in support of the Reviewable Decision.
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7. Pre-screening and Hearing

a.  Upon receipt of the Appeal Notice, the Presiding Officer will schedule a
prescreening conference to be conducted pursuant to 310 CMR 1.01(5)(a)15., and
will send notice to al parties. Such prescreening conference will presumptively
occur not more than 30 days after the Appeal Notice is filed. As used in this
regulation, “ presumptively” meansthat thetime-lineisbinding, absent extraordinary
circumstances in which case the Presiding Officer has authority to extend the time-
line.

b. Upon receipt of the Appea Notice, the Department will schedule ahearing and
will send noticeto al parties. A hearing will be presumptively held within 120 days
after the Appeal Noticeisfiled.

c. Intervenors who subsequently intervene shall promptly receive the notice, but
intervention shall not change the schedule of the pre-screening conference or the
hearing.

d. Parties may file motions regarding jurisdictional defects such as standing or
timeliness by adate set by the presiding officer before the prescreening. Motionsfor
directed verdict or summary decision may be filed by a date set by the presiding
officer at the prescreening. Motionswill not change the schedul e of the prescreening
conference or the hearing.

e. Upon noticeto the parties, the Presiding Officer may provide an opportunity for
asimplified hearing conducted pursuant to 310 CMR 1.01(8)(a).

f. If the Presiding Officer determines an appeal to be Magjor or Complex, she will
adjust the schedule either by extending it up to 30 days, or by taking the matter ahead
of other cases.

g. All parties must attend and be prepared to discuss settlement and the narrowing
of issues at the pre-screening conference. At the conclusion of the pre-screening
conference or shortly thereafter, the Presiding Officer shall prepare and circulate a
prescreening conference report, for any appea not resolved in prescreening. The
prescreening conference report shall contain alist of issues that are in dispute and
which are legally relevant, and that are to be addressed in the parties’ direct and
rebuttal cases.

h. ThePresiding Officer shall conduct ahearing. At thehearing, the parties’ Direct
Cases shall consist of, and be limited to, the evidence contained in their respective
Direct Cases and rebuttal evidence, subject to evidentiary rulings of the Presiding
Officer. Theprimary function of the hearing shall be cross-examination of witnesses
and, at the Presiding Officer’ sdiscretion an oral closing argument. The hearing shall
be limited to one day, unless the Presiding Officer finds that there is good cause for
alonger hearing.

8. Fina Action. ThePresiding Officer shall issue awritten recommended decision, not
more than 30 days after the close of hearing, that shall include findings on the contested
issues. The Commissioner shall issueafina written decision consistent with 310 CMR
1.01(14)(b), presumptively within six months of the Reviewable Decision, or inthe case
of an appeal deemed Magjor or Complex in which the schedule was extended, within
seven months of the Reviewable Decision. Should a party request a tentative decision,
the request shall be gverned by 310 CMR 1.01(14)(a).

9.

Relationship to Other Rules of Adjudicatory Proceedings.

a. Totheextent thereisconflict between the regulations governing wetland appeals
set forth in 310 CMR 10.04 and 310 CMR 10.05(7)(j), on the one hand, and the
Rules of Adjudicatory Proceedingsset forthin 310 CMR 1.01, on the other hand, the
former shall prevail.

b. The following regulations shall apply to wetland appeals: 310 CMR 1.01(1);
1.01(2); (3); (4); (5); (6)(c), (f), (9). (h), (1), (1), (k); (8); (10); 12(a), (c), (d); 13 (a),
(b), (), (), (f), (9) (h), (1), (1), (M), (n); 14(b), (c), (d), (&), (f), (9); 1.03.

10. Effective Date. The revised procedures for wetland appeals set forth in 310 CMR
10.04 and 310 CMR 10.05(7)(j) take effect on October 31, 2007 and shall apply to al
wetland appeals for which anotice of claim isfiled on or after October 31, 2007.
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(K) No work shall be undertaken until all administrative appeal periods from an Order or
Notification of Non-Significance have elapsed or, if such an appeal has been taken, until all
proceedings before the Department have been completed.

(8) Extensions of Orders of Conditions and Orders of Resource Area Delineations.
(& Theissuing authority may extend an Order for one or more periods of up to three years
each, which shall be made on Form 7. The request for an extension shall be made to the
issuing authority at least 30 days prior to expiration of the Order.
(b) Theissuing authority may deny the request for an extension and require the filing of a
new Notice of Intent for the remaining work or anew Abbreviated Notice of Resource Area
Delineation in the following circumstances:
1. where no work has begun on the project, except where such failure is due to an
unavoidable delay, such as appeals, in the obtaining of other necessary permits;
2. where new information, not available at the time the Order was issued, has become
available and indicates that the Order is not adequate to protect the interests identified
inM.G.L. c. 131, 8§ 40; or
3. whereincompletework iscausing damageto theinterestsidentifiedinM.G.L. c. 131,
8§ 40;
4. where work has been donein violation of the Order or 310 CMR 10.00; or
5. where aresource areadelineation or certification under 310 CMR 10.02 (2)(b)2. in
an Order of Resource Delineation is no longer accurate.
(c) If issued by the conservation commission, the Extension Permit shall be signed by a
majority of thecommission. A copy of the Extension Permit shall be sent to the conservation
commission or the Department, whichever is appropriate, by the issuing authority.
(d) The Extension Permit shall be recorded in the Land Court or the Registry of Deeds,
whichever isappropriate. Certification of recording shall be sent to the issuing authority on
the form at theend of Form 7. If work is undertaken without the applicant so recording the
Extension Permit, the issuing authority may issue an Enforcement Order (Form 9) or may
itself record the Extension Permit.

(9) Certificates of Compliance.
(@  Upon completion of the work described in a Fina Order of Conditions, or the
completion of work certified under 310 CMR 10.02(2)(b)2. but not |ater than the three year
term of an Order of Resource Area Delineation or any extension thereunder, the applicant
shall request in writing the issuance of a Certificate of Compliance stating that the work has
been satisfactorily completed. Upon written request by the applicant, a Certificate of
Compliance shall be issued by the issuing authority within 21 days of receipt thereof, and
shall certify on Form 8 that the activity or portions thereof described in the Notice of Intent
and plans has been completed in compliance with the Order. If issued by the Conservation
Commission, the Certificate of Compliance shall be signed by amajority of the commission.
A copy of the Certificate of Compliance shall be sent to the conservation commission or the
Department, whichever is appropriate, by the issuing authority.
(b) Prior to the issuance of a Certificate of Compliance, a site inspection shall be made by
the issuing authority, in the presence of the applicant or the applicant's agent. If the
Department istheissuing authority, it shall notify the conservation commission of therequest
and the date of the site inspection.
(c) If theissuing authority determines, after review and inspection, that the work has not
been done in compliance with the Order, it may refuse to issue a Certificate of Compliance.
Such refusal shall be issued within 21 days of receipt of a request for a Certificate of
Compliance, shall be in writing and shall specify the reasons for denial.
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(d) If aproject has been completed in accordance with plans stamped by a registered
professional engineer, architect, landscape architect or land surveyor, awritten statement by
such aprofessional person certifying substantial compliance with the plansand setting forth
what deviation, if any, exists from the plans approved in the Order shall accompany the
request for a Certificate of Compliance.

(e) If thefinal order contains conditions which continue past the completion of the work,
such asmaintenance or monitoring, the Certificate of Complianceshall specify which, if any,
of such conditions shall continue. The Certificate shall also specify to what portions of the
work it applies, if it does not apply to all the work regulated by the Order.

(f) TheCertificate of Compliance shall berecorded inthe Land Court or Registry of Deeds,
whichever isappropriate. Certification of recording shall be sent to theissuing authority on
the form at the end of Form 8. Upon failure of the applicant to so record, the issuing
authority may do so.

(10) Variance.
(@ The Commissioner may waive the application of any regulation(s) in 310 CMR 10.21
through 10.60 when he finds that:

1. there are no reasonable conditions or aternatives that would allow the project to

proceed in compliance with 310 CMR 10.21 through 10.60;

2. that mitigating measures are proposed that will allow the project to be conditioned

so asto contributeto the protection of theinterestsidentifiedin M.G.L. c. 131, 8 40; and

3. that the variance is necessary to accommodate an overriding community, regional,

state or national public interest; or that it is necessary to avoid an Order that so restricts

the use of property as to constitute an unconstitutional taking without compensation.
(b) Procedure. A request for a variance shall be made in writing and shall include, at a
minimum, the following information:

1. adescription of alternatives explored that would alow the project to proceed in

compliance with 310 CMR 10.21 through 10.60 and an explanation of why each is

unreasonable;

2. adescription of the mitigating measures to be used to contribute to the protection of

the interests identified in M.G.L. c. 131, § 40; and

3. evidence that an overriding public interest is associated with the project which

justifies waiver of 310 CMR 10.21 through 10.60, or evidence that the Superseding

Order sorestrictsthe use of theland that it constitutes an unconstitutional taking without

compensation.

The request for a variance shall be sent to the Department by certified mail or hand
delivered and acopy thereof shall at the sametime be sent by certified mail or hand delivered
to the conservation commission and any other parties.

The Department will place a notice in the Environmental Monitor published by the
Massachusetts Environmental Policy Act Office of the Executive Office of Environmental
Affairsto solicit public comments on the request. The Department shall conduct a public
hearing on a request for a variance. After reviewing the information submitted with the
request for avariance and any other information submitted by any party within the public
comment period, the Commissioner shall issueadecision asto whether to grant the variance.
Within ten days of the date of issuance of the Commissioner’ s decision on the variance, any
person who submitted comments during the public comment period may, according to the
procedures specified in 310 CMR 10.05(7)(j), request an adjudicatory hearing on the
decision. On arequest for avariance based on overriding public interest, the Commisisoner
may dismiss the request to hold an adjudicatory hearing if the request repeats matters
adequately considered in the variance decision, renews claims or arguments previously
raised, or attempts to raise new claims or arguments not raised during the public comment
period. On a request for a variance to avoid restrictions that would constitute an
unconstitutional taking, the Commissioner shall hold an adjudicatory hearing. If an
adjudicatory hearing is held, the applicant has the burden of demonstrating that the project
meets the criteria necessary for avariance. Other parties to the adjudicatory hearing may
introduce evidence either in favor of or opposing the request for a variance.
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For projects in which all of the proposed work will be undertaken on land within the
boundaries of onecity or town, the request for avariance shall not befiled until the applicant
first files a Notice of Intent with the Conservation Commission. The Commission shall
review the project in accordance with the procedures set forth in 310 CMR 10.01 through
10.10 and issue an Order of Conditions consistent with 310 CMR 10.21 through 10.60.
Within ten days of the issuance of the Order of Conditions, the applicant may request the
Department to issue a Superseding Order. The Department staff shall review the project in
accordance with the procedures set forth in 310 CMR 10.01 through 10.10 and shall issue
a Superseding Order consistent with the provisions of 310 CMR 10.21 through 10.60.
Within ten days of the issuance of the Superseding Order, the applicant may request an
adjudicatory hearing on that order and/or avariance under 310 CMR 10.05(10) according to
the procedure previously described.

For projects in which the proposed work will be undertaken on land within the
boundaries of more than one city or town, the applicant may file a request for a variance
directly with the Commissioner, with acopy to each affected conservation commission. If,
after public notice, the Commissioner findsthat aproject meetsthevariancecriteria, he shall
specify which regulation(s) has been waived and what general requirements or conditions
must be met to satisfy the variance criterialisted in 310 CMR 10.05(10)(a). The applicant
shall then file a Notice of Intent with the appropriate conservation commissions in
accordance with the procedures contained in 310 CMR 10.01 through 10.10. The
conservation commissions shall issue Orders of Conditions consistent with all provisions of
310CMR 10.21 through 10.60 except those waived by the Commissioner and containing any
additional conditions or requirements imposed by the Commissioner in the variance. The
usual procedures contained in 310 CMR 10.01 through 10.10 for requesting Superseding
Orders and adjudicatory hearings remain applicable.

Commentary

310 CMR 10.05(10), which provides that the Commissioner may waive the application of
one or more of the regulations on the basis of overriding public benefit is intended to be
employed only in rare and unusual cases. The provision authorizing avariance request directly
to the Commissioner for projects on land within more than one city or town isintended to apply
toprojectsthat involvefunctionally related work in several contiguoustowns(e.g., transportation
and energy transmission facilities) and to providefor asingle uniform determination concerning
alternative locations and the other variance criteria.

10.06: Emergencies

(1) Any person requesting permission to do an emergency project shall specify why the project
is necessary for the protection of the health or safety of the citizens of the Commonwealth and
what agency of the Commonwealth or subdivision thereof is to perform the project or has
ordered the project to be performed. If the project is certified to be an emergency by the
conservation commission or the Commissioner, the certification shall include a description of
the work which isto be allowed and shall not include work beyond that necessary to abate the
emergency. A site inspection shall be made prior to certification.

(2) Anemergency certification shall beissued only for the protection of public health or safety.

(3) Thetimelimitationfor performance of emergency work shall not exceed 30 days, or 60 days
for Immediate Response Actions approved by the Bureau of Waste Site Cleanup (BWSC) of the
Department of Environmental Protection in accordance with the provisions of 310 CMR
40.0410, unless written approval of the Commissioner is obtained.

(4) A copy of an emergency certification shall be sent to the Department when it isissued by

a conservation commission, and to the conservation commission when it is issued by the
Department.
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10.06: continued

(5) The Department may, on its own motion or at the request of any person, review: an emergency
certification issued by a conservation commission and any work permitted thereunder; a denial by a
conservation commission of a request for emergency certification; or the failure by a conservation
commission to act within 24 hours of a request for emergency certification. Such review shall not
operate to stay the work permitted by the emergency certification unless the Department specifically
so orders. The Department's review shal be conducted within seven days of: issuance by a
conservation commission of the emergency certification; denial by a conservation commission of the
emergency certification; or failure by a conservation commissionto act within 24 hours of arequest for
emergency certification. I certification was improperly granted, or the work allowed thereunder is
excessive or not required to protect the health and safety of citizens of the Commonweslth, the
Department may revoke the emergency certification, condition the work permitted thereunder, or take
such other action as it deems appropriate.

(6) Agricuitural Emergencies
(@ Notwithstandingthe provisonsof 310 CMR 10.06(1) through (4), any person may undertake
work for the emergency agricuitura activities described in310 CMR 10.06(6)(g) when necessary
to:
1. €eliminate animminent threat to land in agricultural use;
2. restore land in agricuitural use that has been damaged due to a storm or other sudden,
unforeseen event; or
3. provide an emergency agricultural water source whenthe existing agricultural water source
suddenly and unforeseeably has been rendered unusable or unavailable.
4. eradicate an infestation of Asian longhorned beetles (Anoplophora glabripennis) in
response to an order or regulation issued by the United States Department of Agriculture
(“USDA”) pursuant to 7 USC 88 7701 et seq. (the Plant Protection Act), or the Department
of Conservation and Recreation (DCR) pursuant to M.G.L. c. 132, § 11.
(b) Written notice of any work undertaken as an emergency activity under 310 CMR 10.06(6)
must be received by the conservation commission and meailed to the Department within three days
after the work has commenced or within three days after the end of the emergency evert,
whichever issooner. Such notice shall state the name of the person performing the work, the name
of the property owner (if different), the property and the location onthe property where the work
is to be performed, the exact nature of the emergency and of the work which is to be performed,
and when the work was begun and when it is expected to be completed. The commission may,
at its discretion, conduct a site visit to view the work being performed under such notice and to
confirm that the informetion in the notice is correct.
() When an emergency is caused by a storm, any work undertaken as an emergency activity
under 310 CMR 10.06(6) must commence within 30 days following the storm event which caused
the agricultural emergency.
(d) Any work undertaken asanemergency activity under 310 CMR 10.06(6) shall be completed
within 30 daysfromthecommencement of suchwork unless written approval for alater completion
date is given by the Commissioner.
(¢ No work under 310 CMR 10.06(6) shall be alowed within estimated habitat which is
indicated on the most recent Estimated Habitat Maps of State-Listed Rare Wetlands Wildlife
published by the Natural Heritage and Endangered Species Program of the Massachusetts
Department of Fisheries, Wildlife, and Environmental Law Enforcement.
(H Work under 310 CMR 10.06(6) shall not fill or dredge a Salt Marsh.
(9 Only the following emergency activities are allowed under 310 CMR 10.06(6)(a):
1. Theinstallation of stream bank stabilization measures, provided that:
a  such activity is carried out in accordance with Soil Conservation Service best
management practices,
b. no more than 100 linear feet of bank are altered per storm event, and no more than
200 linear feet of new rip rap or gabions are placed on the bank of a stream under this
provision cumulatively; and
c. after the 200 foot threshold has been reached the placement of additional rip rap or
gabions following future storm events shall require the filing of a Notice of Intent.
2. The removal of storm debris, including trees, brush, branches, and cobbles, that were
deposited in a stream channel during the storm event, provided that:
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a dfter the materia is removed it is not placed on a bank or in a Bordering Vegetated
Wetland;

b. Sail Conservation Service best management practices are followed; and

c. removal of material from a streamis limited to 100 linear feet per storm evert.

3. Thedevelopment of an emergency agricultural water source where the existing agricuitural
water source suddenly has been rendered unusable because of contamination, sudden
diversion, or other unforeseen circumstances. Where an emergency agricuitural water supply
is required:

4.

a. the work shall be conducted so that impacts to Bordering Vegetated Wetland are
minimized and all impacts, including excavation, access, and any other alterations to
Bordering Vegetated Wetland, shall not exceed 2,000 square feet;

b. thesize of the water supply shall be limited to that necessary to provide the amount of
water required to abate the emergency, but not to exceed 2,000 square feet;

c. aNotice of Intent shall be filed if the agricultural water supply is to be used for more
than 60 days, in which case the agricultural water supply shall comply with existing
performance standards under 310 CMR 10.53(3)(a), (b), and (g); and

d. al work shall comply with the Water Management Act, M.G.L. c. 21G.

The removal of trees, including stumps, and the application of pesticidesto treesand soil

within an area defined by USDA or DCR in an order or regulation to eradicate aninfestation
of Asianlonghorned beetles, notwithstanding the provisions of 310 CMR 10.06(6)(d) or (e),
provided that the work is conducted as follows:

a. Theprovisions of 310 CMR 10.06(6)(g)(4) shall apply to USDA or DCR, if those
agenciesare performing eradicationwork, or to other persons if authorized or ordered by
DCR to undertake eradication activity, in areas subject to regulationunder M.G.L. c. 131,
§40. For the purposes of 310 CMR 10.06(6)(g)(4), these agencies or persons shall be
defined as authorized persons. At least 14 days prior to beginning work in any
municipality, an authorized person shall submit to the conservation commission and
MassDEP' s regonal office a GI'S orthographic photo or map showing all resource areas
in which work is to be conducted within the municipal boundaries, including wetland or
stream crossingsto gain accessto work areas or Estimated Habitatsfor State-Listed Rare
Wetlands Wildlife, along with a proposed schedule or phasing plan for the eradication
activities. 1f work is proposed within an Estimated Habitat, an authorized person shall
provide the above described photo or map to the Natural Heritage and Endangered
Species Program (“NHESP”) at the same time it is submitted to the conservation
commission and MassDEP.

b. Atleast three daysbefore beginningwork at a specific site, an authorized person shall
submit to the conservation commissionand MassDEP' sregiond office a plan on a USGS
or other map of at least 1=5:000 scale showing the work in the designated areaaswell as
skid roads, stream and wetland crossings, landings and the general location of erosion
control measures.  An authorized person shall provide the name and contact information
of anon-site supervisor responsible for compliance with the wetland related requirements
of the harvest, including maintenance of the erosion control measures. MassDEP, a
designated representative of the conservation commission and the authorized person shall
conduct a site inspection at least 48 hours before beginning the work, to explore access
options, proposed activity in resource areas, erosion controls, and final stabilization with
theintent to minimize wetland impacts, unless MassDEP and the designated representative
of the conservation commission determine, after areview of the plan, that a site visit is not
necessary. |f work is proposed withinan Estimated Habitat, USDA, DCR or any person
authorized or ordered by DCR to undertake eradication activity shall provide the above
described map to the NHESP and the contact informeation for an on-site supervisor at the
same time the information is provided to the conservation commission and MassDEP and
shall also provide the NHESP with reasonable advance notice of any Site inspection of the
proposed work area.

c. Storage of materials and equipment shall be on paved surface or otherwise stable
surface, outside resource areas, buffer zones, vernal pools, and the Zone | and Zone A of
public water supply sources. Fuels, lubricantsor hazardous materials shall not be stored,
transferred between containers or mixed, and machinery shall not be refueled, inor within
100 feet of aresource area, verna pool or the Zone | or Zone A of a public water supply.
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d. Landings, accessroads, and skid roads shall be located carefully to avoid steep slopes,
resource areas, vernal pools, and streamcrossingswhenever possible. Accessroads shall
be stable and minimize site disturbance including impacts to vegetation, soil, topography,
hydrology and soils.

e. Stream crossings shall be avoided whenever possible. |If temporary crossings are
unavoidable, the crossing structures shall be removed at the end of the operation, and the
site, banks, and approaches shall be stabilized. All crossings snall be made at right angles
to the channel, and the approaches to a stream crossing shall be stabilized continuously
both during the logging operation and after completion. At least one water bar shall be
installed directly uphill from a crossing to prevent water moving down a skid road from
reaching a stream. The water bar shall be reinforced as needed during the course of the
work. The approaches may be corduroyed with polesto prevent rutting and the churning
of soil. Erosion controls shall be placed in the skid road at the approach to a stream
crossing at the end of the day.

f. Whenoperatinginaresource area, harvesters shall concentrate skiddinginafew well-
defined corridors, use cable and winch as much as possible, and fell trees away from
resource aress to facilitate winching themout. Harvesters shall use best efforts to avoid
damaging non-targeted trees during eradication efforts. Harvesters shall use brush or
corduroy to minimize ground pressure and rutting, shall reduce hitch volumes to minimize
rutting, and shall use Best Management Practices (BM Ps) to minimize sediment transport.
Machinery shall not operate in a resource area unless the ground is dry, frozen, or
otherwise stable enough to support it. Insomelimited situations where work is proposed
in less than stable conditions and where, subject to approval by the conservation
commission or the Department, tree removal requires heavy equipment operation in
wetlands, the equipment shall either have low ground pressure (<3 ps), or shall not be
located directly on wetland soils and vegetation. Equipment shall be placed on swamp
mats that are adequate to support the equipment insucha way as to minimize disturbance
of wetland soil and vegetation.

0. Vehicles and heavy equipment shall not be operated on the banks of water-bodies.
For al work aong a stream bank, minimize disturbance and discharge of soil to the
waterway. Stabilization measures shall be implemented including placement of rock,
mulch, seed, erosion control fabric, re-plantings, and/or other measures as appropriate
based upon the area of disturbance. Rip-rap shall not be used unless MassDEP and the
conservation commission determine that other means of stabilization are not practicable.
If stump removal resuitsin bank destabilization, thenameansto stabilize the bank shall be
performed.

h. Effective erosion controls (BMPs) shall be utilized to prevent discharge of sediments
to resource areas, including silt fencing, temporary berns, stone dikes, and rip-rap. Brush
or dash shall be placed on skid roads and seed where vulnerable to erosion. Landings
shall be smoothed and graded. Exposed soils shall be seeded or mulched to prevent
erosion. Tire tracks and ruts shall be smoothed along the access path.

i. Upon completion of harvesting, temporary skidder bridges shall be removed, and the
authorized person shall ensure that fords and other streamcrossings are left in a stable and
free-flowing condition. All temporary structures (e.g., cuiverts, bridges) shall be removed
from resource areas. All unnatural debris generated by the eradication activity such as
cans, papers, discarded tiresand metal partsshall be removed. Anauthorized person shall
not be responsible for the removal of any solid waste or trash that was onthe site prior to
the eradication effort. Incidental, remaining wood debris shall be left in place to promote
rapid decay. Restore origina grade of disturbed aress.

j. Bare soil in buffer zones shall be reseeded with a fast-growing nor+invasive grass and
disturbed wetland soils shall be reseeded with a wetland native seed mix and wetland
species saplings to prevent establishment of invasive species. Reseeding shall take place
within ten days of grading in spring, summer and fall months, or if grading activity takes
place in winter, at the beginning of the following spring. Erosion control barriers shall be
removed as soon as possible once the siteiis stabilized, but stabilization and removal shall
occur no later than after the first growing season following completion of the work.
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10.06: continued

k. MassDEP and adesignated representative of the conservationcommissionmay inspect
sites to ensure the effectiveness of erosion control and revegetation and reseeding efforts.
Within one year of eradication efforts, individual sites shall be inspected by the authorized
person, MassDEP and the conservation commission to determine the adequacy of erosion
control and revegetation and reseeding efforts if a conservation commission and/or
MassDEP have reason to believe that erosion control, reseeding and revegetation efforts
at that site have been unsuccessful.

l. Pesticides shall be handled and applied in accordance with the provisions of 333 CMR
12.00 and 333 CMR 13.00.

(7) Notwithstanding any other requirement of 310 CMR 10.06, Immediate Response Actions
receiving oral approva from the Bureau of Waste Site Cleanup (BWSC) of the Department of
Environmental Protection pursuant to 310 CMR 40.0420(2), or intiated up to 24 hours prior to
notificationto and oral approval by BWSC pursuantto 310 CM R 40.0420(7) and (8), may commence
before requesting the conservation commission to issue an emergency certification under 310 CMR
10.06, so0 long as such request is made within 24 hours after BWSC has orally approved
commencement of the Immediate Response Action. Once arequest for emergency certification has
been made pursuant to 310 CMR 10.06(7), work that commenced before such filing may continue
pending a decision on the request by the conservation commission.  Such work may also cortinue
pending adecisiononarequest for Departmental review unless the request has not beenfiled withthe
Department within one business day of: issuance by the conservation commission of the emergency
certification; denial by a conservation commission of the emergency certification; or failure by a
conservation commission to act within 24 hours of a request for emergency certification.

10.07: Conmpliance withM.G.L. c. 30, 88§ 61 Through 62H

(1) TheMassachusetts Environmental Policy Act, M.G.L. c. 30, 88 61 through 62H, may require an
applicant to file an Environmental Notification Form (ENF) and possbly an Environmental 1mpact
Report (EIR) for the proposed work, prior to the Department's issuance of a Superseding Order. See
301 CMR 11.00: MEPA Regulations.

(2) If said filing is required, the Department shall so notify the applicant upon receipt of the request
for the Department to act. If within 70 days of the request for the Department to act the applicant has
not filed an ENFF, the Department may issue a Superseding Order prohibiting the project; provided,
however, that such an order shall not issueif the Executive Office of Environmental Affairs determines
that the filing of an ENF is not required.

(3) Indetermining total surface area for purposes of M.G.L. c. 30, 88 6 through 62H wetlands
threshold set forth in 301 CMR 11.25(2) and 11.26(7)(a), only those portions of the Areas Subject
to Protection Under M.G.L. c. 131, § 40 specified in 310 CMR 10.02(1), not including the Buffer
Zone, which will be removed, filled, dredged or altered shall be considered.

10.08: Enforcement Orders

(1) When the conservation commission, the Department or the Office of Law Enforcement of the
Executive Office of Environmental Affairs determines that an activity is in violation of M.G.L. c. 131,
§ 40, 310 CMR 10.00 or a Final Order, the conservation commission, Departmernt or the Office of
Law Enforcement may issue an Enforcement Order. Violations include:
(@ failure to comply with a Final Order or Fina Determination, such as failure to observe a
particular condition or time period specified in the Order;
(b) failureto complete work described inaFinal Order or Final Determination, when such failure
causes damage to the interests idertified in M.G.L. c. 131, 8§ 40;
(c) failure to obtain a valid Final Order or Extension Permit prior to conducting an Activity
Subject to Regulation Under M.G.L. c. 131, § 40 as defined in 310 CMR 10.02(2);
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(d) meking any false, inaccurate, or mideading statements in any  certification filed under 310
CMR 10.00, including any certification that the requirements of 310 CMR 10.02(2)(b)2. will be
IMet.
(e) faillure to comply with any certification on project plans or eligibility under 310 CMR
10.02(2)(b)2.
(f) leaving in place unauthorized fill or otherwise fail to restore illegally altered land to its original
condition, or the continuation of any other activity in violation of M.G.L. c. 131, § 40.

The conservation commission, its members and agents, and Department employees may enter
upon privately owned land for the purpose of performing their duties under M.G.L. c. 131, §40,
subject to constitutional limitations.

(2) A Fina Order may be enforced by either the conservation commission or the Department
regardless of which is the issuing authority. The members, officers, employees and agerts of the
conservation commission and the Department may enter upon privately owned land for the purpose
of performing their duties under M.G.L. ¢. 131, 8 40 and 310 CMR 10.00.

(3) AnEnforcement Order issued by a conservation commission shall be signed by amgjority of the
commission. Inasituation requiringimmediate action, an Enforcement Order may be signed by asingle
member or agent of the commission, if said Order is ratified by a mgjority of the members at the next
scheduled meeting of the commission.

10.09: Severability

If any provisionof any part of 310 CMR 10.00 or the application thereof, is held to be invalid, such
invalidity shall not affect any other provision of 310 CMR 10.00.

10.10: FEffective Date

(1) 310CMR10.01 through10.10 and 310 CMR 10.51 through 10.60 shall take effect on April 1,
1983 and shall apply to all Notices of Intent filed on or after that date and any subsequent procedures
related to suchfilingsmade onor after that date. 310 CMR 10.01 through 10.10 and 310 CMR 10.51
through 10.60 shall not apply to any Notice of Intent filed prior to the effective date of 310 CMR
10.00, or to any extensions of any Order of Conditionsthe Notice of Intent for which was filed prior
to said effective date, except as otherwise provided in 310 CMR 10.05(4)(g) and 10.05(6)(h).

(2) The effective date of 310 CMR 10.21 through 10.37 is August 10, 1978. 310 CMR 10.21
through 10.37 shall not apply to any Notice of Intent filed prior to August 10, 1978, or to any
extensionsto an Order of Conditions whenthe Notice of I ntent uponwhichsuchOrder was based was
filed prior to August 10, 1978.

(3) All proceedings and actions commenced under M.G.L. c. 131, § 40 prior to the effective date
of 310 CMR 10.00 shall remain in full force and effect under the prior applicable regulations, except
as otherwise provided in 310 CMR 10.05(4)(g) and 10.05(6)(h).

(4) The amendments to 310 CMR 10.00 concerning application of herbicides to rights of way
contained in 310 CMR 10.03(6); 10.04 (definition of "alter”); 10.05(3)(a)2.; 10.05(3)(b)1.; and
10.05(3)(d)1. shall be effective on July 10, 1987.

(5) The amendments to 310 CMR 10.00 published in the Massachusetts Register on
October 16, 1987, concerning primarily the protection of wildlife habitat, shall take effect on
November 1, 1987, and shall apply to all Notices of Intent filed on or after that date and any
subsequent procedures related to suchfilingmade on or after thet date. The amendmentsto 310 CMR
10.00, concerning primerily the protectionof wildlife habitat, shall not apply to any Notice of I ntent filed
prior to November 1, 1987, or to any extensions of any Order of Conditions the Notice of Intert for
which was filed prior to November 1, 1987, except as otherwise provided in310 CMR 10.05(4)(g)
and 310 CMR 10.05(6)(h). All proceedings and actions commenced under M.G.L. ¢. 131, 8 40 prior
to November 1, 1987, and shall remain in full force and effect under the prior applicable regulations,
except as otherwise provided in 310 CMR 10.05(4)(g) and 10.05(6)(h).
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(6) Theamendment to 310 CMR 10.55 concerning work in Bordering Vegetated Wetlands that are
withinan Areaof Critical Environmental Concern contained in 310 CM R 10.55(4)(e) shall be effective
on April 23, 1993, and shall not apply to any Notice of Intent filed prior to the effective date.

(7) The amendmentsto 310 CMR 10.00 concerning normal maintenance and improvement of land
in agricultural use contained in 310 CMR 10.04 ("Agricuiture”), 310 CMR 10.06(6), and 310 CMR
10.53(5) snall be effective onMay 21, 1993, and shall not apply to any Notice of Intent filed prior to
the effective date.

(8) The provisions of 310 CMR 10.03(7)(c)2.k., 10.03(7)(c)3.e., 10.03(7)(c)4.j. through I.,
10.06(7), 10.24(7)(c)4. through 6., 10.53(3)(m) through (g), and the revisions to 310 CMR
10.03(7)(c)2.e.,10.03(7)(c)4.b., 10.06(3) & (5), and 10.53(3)(i) promulgated onDecember 3, 1993,
shall take effect onJanuary 1, 1994. They shall not apply to any Notice of Intent filed before January
1, 1994, nor to any extensions to an Order of Conditionswhenthe Notice of Intent upon which such
Order was based was filed prior to thet date.

(9) The effective date of 310 CMR 10.55(1) and (2) is June 30, 1995.

(10) The revisions to 310 CMR 10.02, 10.03, 10.04, 10.05, 10.21, 10.53, 10.58, and 10.60 to
incorporate St. 1996, c. 258 amendments to M.G.L. c. 131, 8§ 40, and the deletion of 310 CMR
10.99, shall be effective on October 6, 1997 and shall apply to Requests for Determination of
Applicability and Notices of Intent filed after that date. Applicants who have received an Order of
Conditions before August 7, 1996 or filed a Notice of Intent before August 7, 1996 and received a
Final Order of Conditions before August 7, 1997, or later pending resolution of an adjudicatory
hearing, shall not be subject to the requirements of 310 CMR 10.58 for the work permitted by the
Order. A Determination of Applicability issued before August 7, 1996 is valid only for the resource
areas specified in the Determination and not for the riverfront area.
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(11) Theamendmentsto 310 CMR 10.00 concerning drought (found at 310 CMR 10.04: Pond;
310 CMR 10.58(2)(a)1.f.) and perennia and intermittent streams (found a 310 CMR
10.58(2)(a)) shall take effect on December 20, 2002 and shall not apply to any Request for
Determination of Applicability, Abbreviated Notice of Resource AreaDelineation, Abbreviated
Notice of Intent, or Notice of Intent filed prior to the effective date.

(12) Theprovisionsof 310 CMR 10.00 promulgated in 2005 shall take effect on March 1, 2005.
They shall not apply to any Notice of Intent or and Notice of Resource Area Delineation filed
prior to March 1, 2005. The provisionsregarding simplified review for work in the buffer zone
at 310 CMR 10.02(2)(b)2. shall expireon March 1, 2008 and shall not apply to any Abbreviated
Notice of Resource Area Delineation filed subsequently. An applicant proposing work in the
buffer zone after March 1, 2008 shall file a Request for Determination of Applicability or a
Notice of Intent.

10.21: Introduction

310 CMR 10.21 through 10.37 apply to al work subject to M.G.L. c. 131, § 40, M.G.L.
c. 131, 840, which will alter, dredge, fill, or remove any coastal beach, coastal dune, tidal flat,
coastal wetland, land subject to coastal storm flowage, coastal bank, land subject to tidal action,
or land under an estuary, under a salt pond, under the ocean or under certain streams, ponds,
rivers, lakes or creekswithin the coastal zone that are anadromous/catadromousfish runs. This
Part isin addition to and does not change the provisions set forth in 310 CMR 10.01 through
10.10. 310 CMR 10.21 through 10.37 are intended to ensure that development along the
coastlineislocated, designed, built and maintained in amanner that protects the public interests
in the coastal resourceslisted in M.G.L. c. 131, § 40. The proponent of the work must submit
sufficient information to enable the issuing authority to determine whether the proposed work
will comply with 310 CMR 10.21 through 10.37. Any proposed work may be subject to the
requirementsof sectionsconcerning coastal beaches, coastal dunesand land contai ning shellfish.
Thus, in order to determine which provisions apply to aproposed project, 310 CMR 10.00 must
bereadinitsentirety. 310 CMR 10.21 through 10.37 aredivided into 16 sections, 44 of which
deal with specific coastal resources. Each coastal resource section begins with a preamble. In
addition, the requirements for protection of theriverfront areain 310 CMR 10.58 apply within
the coastal resource areas. Theriverfront areamay overlap other coastal resource areas and the
performance standards for each resource area must be met. 310 CMR 10.24(7) applies to
riverfront areas within coastal resource areas. The Preamble identifies the interests of M.G.L.
c. 131, 840towhichthat resourceisor islikely to be significant and describesthe characteristics
or factorsof the resource which arecritical to the protection of theinterest to which the resource
issignificant. 310 CMR 10.21 through 10.37 arein theform of performance standards and shall
beinterpreted to protect those characteristics and resources to the maximum extent permissible
under M.G.L. c. 131, § 40.

The performance standards are intended to identify the level of protection the issuing
authority must impose in order to contribute to the protection of the interests of M.G.L. c. 131,
840. Itistheresponsibility of theissuing authority to order specific measures and requirements
for each proposed project whichwill ensurethat the project isdesigned and carried out consi stent
with the required level of protection. Such authority must then issue an Order of Conditions
which is understandable and enforceable.

10.22: Purpose

310 CMR 10.27 through 10.37 are promulgated pursuant to M.G.L. c. 131, § 40 and are
intended to implement it. They are further intended to establish criteria and standards for the
uniform and coordinated administration of the provisions of M.G.L. c. 131, 8§ 40; to ensure
coordination between the Department and other EOEA agencies; and to ensure consideration by
the Department of relevant policies, lawsor programsof other EOEA agencies. 310 CMR 10.21
through 10.37 is, in addition, intended to be consistent with and form a part of the
Commonwealth's Coastal Zone Management Program as it has been promulgated and defined
by 301 CMR 21.00. 310 CMR 10.21 through 10.37, however, are adopted independently under
M.G.L. c. 131, 840 and would remainin full force and effect in the absence of 301 CMR 21.00.
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Theinterpretation and application of 310 CMR 10.21 through 10.37 shall be consistent with
the policies of 301 CMR 21.00 to the maximum extent permissible under M.G.L. c. 131, § 40.
301 CMR 20.99 establishes the CZM policies as part of 301 CMR 20.00, and the Department
recognizesthesepoliciesas stateenvironmental policy, whichitwill carry out in accordancewith
M.G.L. c. 21A, 8 2. Specifically, 301 CMR 20.99, Policies 1, 2, 3, 4, 5, 6, 9 and 10 are
applicable to the administration of M.G.L. c. 21A, § 2, but the provisions of the more specific
regul ations contained in thefoll owing sectionsshall govern, unlessthe Secretary, pursuant tothe
conflict resolution procedures of M.G.L. c. 21A, 301 CMR 21.00 of the CZM Regulations, has
resolved any conflict and has determined that the CZM policies should or should not apply.

10.23: Additional Definitions for 310 CMR 10.21 through 10.35

The definitions contained in 310 CMR 10.23 apply to and are valid for 310 CMR 10.21
through 10.37. Thefollowing definitionsarefor termsused throughout 310 CMR 10.21 through
10.37. Other termsthat are used only in specific sections of 310 CMR 10.21 through 10.37 are
defined in those sections.

Act means the Wetlands Protection Act, M.G.L. c. 131, § 40.

Adverse effect means a greater than negligible change in the resource area or one of its
characteristics or factors that diminishes the value of the resource area to one or more of the
specific interests of M.G.L. c. 131, § 40, as determined by the issuing authority. "Negligible"
means small enough to be disregarded.

Applicant means any person giving notice of intention to remove, fill, dredge or ater under
M.G.L. c. 131, § 40.

Areaof Critical Environmental Concern (ACEC) means an area which has been so designated
by the Secretary in accordance with 301 CMR 12.00 of the CZM Regulations. Theterm "Area
for Preservation or Restoration” (APR) shall be synonymous with ACEC, as provided in the
CZM Regulations.

Building means any residential, commercial, industrial, recreational or other similar structure.
For the purposes of 310 CMR 10.00, building may be interpreted to include alarge, substantial
structure such as a utility tower.

Coastal engineering structure means, but isnot limited to, any breakwater, bulkhead, groin, jetty,
revetment, seawall, weir, riprap or any other structure that is designed to ater wave, tidal or
sediment transport processes in order to protect inland or upland structures from the effects of
such processes.

Coastal Zone means that area defined in 301 CMR 21.05.

DMF means the Division of Marine Fisheries.

Grain Size means a measure of the size of amaterial or rock particle that makes up sediment.
Improvement Dredging means any dredging under alicensein an areawhich hasnot previously

been dredged or which extends the original dredged width, depth, length or otherwise altersthe
original boundaries of a previously dredged area.

Interests of the Act meansthefollowing eight interests specified in M.G.L. c. 131, §40: public
or private water supply, ground water supply, flood control, storm damage prevention,
prevention of pollution, protection of land containing shellfish and protection of fisheries and
wildlife habitat.

Issuing authority means either a conservation commission or the Department, as appropriate.
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Littoral processes meansthe movement of sediment, including gravel, sand or cobbles, alongthe
coast caused by waves or currents.

M aintenance Dredging means dredging under a license in any previously dredged area which
does not extend the originally-dredged depth, width, or length but does not mean improvement
dredging or backfilling.

Marine Fisheries means any animal life inhabiting the ocean or its adjacent tidal waters or the
land thereunder that isutilized by manin arecreational and/or commercial manner or that is part
of the food chain for such animal life.

Mean High Water Line means the line where the arithmetic mean of the high water heights
observed over a specific 19-year metonic cycle (the National Tidal Datum Epoch) meets the
shore and shall be determined using hydrographic survey data of the National Ocean Survey of
the U.S. Department of Commerce.

Mean Low Water Line means the line where the arithmetic mean of the low water heights
observed over a specific 19-year metonic cycle (the National Tidal Datum Epoch) meets the
shore and shall be determined using hydrographic survey data of the National Ocean Survey of
the U.S. Department of Commerce.

Minimize means to achieve the least amount of adverse effect that can be attained using best
available measures or best practical measures, whichever isreferred to in the pertinent section.
"Best available measures’ means the most up-to-date technology or the best designs, measures
or engineering practices that have been developed and that are commercially available. "Best
Practical Measures' means technologies, designs, measures or engineering practicesthat arein
general useto protect similar interests.

NPDES (National Pollutant Discharge Elimination System) Permit means the permit issued
jointly by the federal and state governments, in accordance with 33 U.S.C. 1342 and M.G.L. c.
21, 843, regulating liquid discharges from a point source.

Productivity means the rate of biomass production over a period of time.

Resource Area means any coastal bank; coastal wetland; coastal beach; coastal dune; tidal flat;
or any land under the ocean or under an estuary or under asalt pond; land subject to tidal action
or coastal 100 year storm flowage; or land under certain streams, ponds, rivers, lakes, or creeks
within the coastal zone that are anadromous/catadromous fish runs.

Secretary means the Secretary of Environmenta Affairs.

Significant. A resourceareashall befound to be significant to aninterest of M.G.L. c. 131, 840
when such resource area plays arolein the provision or protection, as appropriate, of public or
private water supply, ground water supply, flood control, storm damage prevention, prevention
of pollution, land containing shellfish, fisheries, and/or wildlife habitat.

Turbidity means the amount of particul ate matter suspended in water.

Water circulation means the pattern of water movement in coastal waters.

10.24: Genera Provisions

(1) If theissuing authority determinesthat aresource areais significant to an interest identified
in M.G.L. c. 131, 8§ 40 for which no presumption is stated in the Preamble to the applicable
section, the issuing authority shall impose such conditions as are necessary to contribute to the
protection of such interests. For work in the buffer zone subject to review under 310 CMR
10.02(2)(b)3., the issuing authority shall impose conditions to protect the interests of the Act
identified for the adjacent resource area. The potential for adverse impacts to resource areas
from work in the buffer zone may increase with the extent of the work and the proximity to the
resourcearea. Theissuing authority may consider the characteristics of the buffer zone, such as
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the presence of steep slopes, that may increase the potential for adverse impacts on resource
areas. Conditions may include limitations on the scope and location of work in the buffer zone
asnecessary to avoid ateration of resource areas. Theissuing authority may requireerosion and
sedimentation controlsduring construction, aclear limit of work, and the preservation of natural
vegetation adjacent to theresource areaand/or other measures commensurate with the scopeand
location of the work within the buffer zone to protect the interests of the Act. Where abuffer
zone has already been developed, the issuing authority may consider the extent of existing
development in its review of subsequent proposed work and, where prior development is
extensive, may consider measures such as the restoration of natural vegetation adjacent to the
resource areato protect theinterests of the Act. The purpose of preconstruction review of work
in the buffer zone isto ensure that adjacent resource areas are not adversely affected during or
after completion of the work.

(2) When theissuing authority determines that a project in one resource areawould adversely
affect another resource area, the issuing authority shall impose such conditions as will protect
the interest to which each resource are significant to the same degree as required in 310 CMR
10.00 concerning each resource area.

(3) A determination which finds that a resource areais not significant to an interest to which
itispresumed in 310 CMR 10.21 through 10.37 to be significant, or is significant to an interest
towhichit is presumed to be not significant, shall be made on Form 7. No such determination
shall be effective unless a copy of this form and the accompanying written explanation for the
determination required by 310 CMR 10.00 is sent on the day of issuance to the appropriate
regional office of the Department.

(4 (@ 310 CMR 10.21 through 10.37 do not change the requirement of any other
Massachusetts statute or by-law. A proposed project must comply with al applicable
requirements of other federal, state and local statutes and by-laws, in addition to meeting the
requirements of 310 CMR 10.00. Examples of such lawswhich may be applicable are the
Coastal RestrictionsAct (M.G.L. c. 130, § 105), the Ocean SanctuariesAct (M.G.L. c. 132A,
88 13 through 16 and 18), the Mineral Resources Act (M.G.L. c. 21, 88 54 through 58), the
Massachusetts Clean Water Act (M.G.L. c. 21, 88 26 through 53), the Waterways laws
(M.G.L. c. 91), the Massachusetts Environmental Policy Act (M.G.L. c. 30, 88 61 through
62H), the act establishing the Martha's Vineyard Commission (St. 1974, c. 637) and the
Scenic RiversAct (M.G.L. c. 21, § 2. 17B).

(b) When the site of a proposed project is subject to a Restriction Order which has been
duly recorded under the provisions of M.G.L. c. 130, § 105, such a project shall conform to
310 CMR 10.21 through 10.37.

(c) If an NPDES permit for any new point-source discharge has or will be obtained prior
to the commencement of the discharge, the effluent limitations established in such permit
shall bedeemed to satisfy thewater quality standards established in any section of 310 CMR
10.21 through 10.37 relative to the effects of the new point-source discharge on water
quality. Sucheffluent limitationsshall beincorporated or shall be deemed to beincorporated
into the Order of Conditions.

(5) (@) When any area subject to 310 CMR 10.21 through 10.37 has been designated an Area

of Critical Environmental Concern by the Secretary of Environmental Affairs pursuant to
301 CMR 21.00, and when the Secretary has made afinding of the significance of the area
to oneor moreinterestsof M.G.L. c. 131, 8 40, theissuing authority shall presumethat such
areais significant to those interests.
(b) Whenany portion of adesignated Areaof Critical Environmental Concernisdetermined
by the issuing authority to be significant to any of the interests of M.G.L. c. 131, § 40, any
proposed project in or impacting that portion of the Areaof Critical Environmental Concern
shall have no adverse effect upon those interests, except as provided under 310 CMR
10.25(4) for maintenance dredging.
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(6) Whereany section of 310 CMR 10.00 providesthat a proposed project “"may be permitted”
in certain circumstances, no such project shall be undertaken until all of the usual procedures
required by M.G.L. c. 131, § 40 and 310 CMR 10.21 through 10.37 have been followed and a
Final Order hasbeen issued for thework. Theissuing authority shall impose such conditionson
such projects as may be necessary to contribute to the protection of the interests of M.G.L.
c. 131, 8§ 40.

(7) 310 CMR 10.24 is not intended to prohibit the issuing authority from imposing such
additional conditions as are necessary to contributeto theinterestsof M.G.L. c. 131, § 40 where
the indicated minimizing measures are not sufficient.
(& Notwithstanding any provisions of 310 CMR 10.25 through 10.35, whenever an areain
which a project is proposed is found to be significant to one or more of the interests of
M.G.L. c. 131, § 40, the construction, reconstruction, operation and maintenance of the
following structures associated with and essential to an el ectric generating facility may be
permitted asprovided herein (although no such project may be permitted whichwill haveany
adverseeffect on specified habitat sitesof rarevertebrate or invertebrate species, asidentified
by procedures established under 310 CMR 10.37):
1. conduitsfor cooling water intake or discharge, which may be emplaced by trenching
with a minimum depth of four feet of cover below original grade, except where they
traverse salt ponds, salt marshes and barrier beaches, in which cases they may be
emplaced only by tunneling;
2. headwalls and other essential structures appurtenant to 310 CMR 10.24(7)(a)1.
above, except that these structures may not be constructed in salt marshes, salt ponds or
barrier beaches;
3. pipelines or other conduits for the transmission of utilities essential to the facility
(water, fuel, sewage, and power), which may be emplaced by trenching with aminimum
depth of four feet of cover below original grade, or which may be carried above grade on
pilings or similar supports, but only if the applicant demonstrates that there will be no
adverse effect on the resource area by the construction, operation, and maintenance of
such pipelines or other conduits. If such pipelines or conduits are emplaced through a
resource area which adverse effects are required to be minimized by 310 CMR 10.25
through 10.35, then that standard shall be applied, except that in no case shall fuel or
sewage lines be operated or be designed to be operated so that they will have an adverse
effect on the resource area.
4. structuresnecessary for navigation, berthing and protection of such vesselsand vessel
movements as may be necessary to the operation of the facility, but only on coasta
banks, coastal beaches, rocky intertidal shores or land under the ocean;
5. structures for maritime-dependent accessory activities essential to the facility, but
only on coastal banks, coastal beaches, rock intertidal shores or land under the ocean;
6. coastal engineering structures necessary to the protection of such other structuresas
may be permitted under 310 CMR 10.24, but only on coastal banks, coastal beaches,
rocky intertidal shores, or land under the ocean;
7. al fuel linesshall be double cased and watertight so asto prevent inflow and |eakage;
8. the conduits or structures shall be designed to minimize, using the best available
measures, adverse effectson therelevant interests of M.G.L. c. 131, 8 40 dueto changes
in wave action or sediment transport or adjacent coastal banks, coastal beaches, coastal
dunes, salt marshes or barrier beaches,
9. in designated port areas the conduits or structures shall be designed to minimize,
using best practical measures, adverse effects on the relevant interestsof M.G.L. c. 131,
8§ 40;
10. the provisions of 310 CMR 10.24(7)(b) shall also apply when applicable.
(b) Notwithstanding any provisionsof 310 CMR 10.25 through 10.35, whenever an areain
which a project is proposed is found to be significant to one or more of the interests of
M.G.L. c. 131, § 40, the construction, reconstruction, operation and maintenance of
underground and overhead public utilities, limited to electrical distribution or transmission
lines, or communication, sewer, water and natural gas lines, may be permitted, (although no
such project may be permitted which will have any adverse effect on specified habitat sites
of rare vertebrate or invertebrate species, as identified by procedures established under
310 CMR 10.37) provided:
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1. forlocal distribution or connecting lines not reviewed by the Energy Facilities Siting
Council, the issuing authority determines that alternative routes with fewer adverse
effects are not physically or legally feasible;

2. adverse effects during construction are minimized using the best available measures,
which may include such equipment as Bailey-bridges and helicopters;

3. the surface vegetation and contours of the area are substantially restored;

4. When atrenchismadein asalt marsh, al spoil isremoved from the salt marsh upon
excavation. Clean sand or other appropriate material shall be used to restorethelevel of
thetrench to that of the surrounding undisturbed salt marsh. The surface vegetation shall
be restored substantially to its origina condition by immediately transplanting
appropriate marsh plant nursery stock once construction is completed. Baffles of
concrete, clay or other non-porous material shall be placed in thetrench, if necessary, to
prevent groundwater excursion. During the first growing season, periodic maintenance
of the marsh restoration area shall be required and shall include at |east the replacement
of non-surviving transplants and the removal of all deposits of debris and organic litter.
During construction, equipment such as Bailey-bridges and helicopters shall be used to
minimize, using best available measures, the adverse effects of construction on the salt
marsh. All vehiclesshall be used only on swamp matsor in such away asto prevent tire
marks, trenches, or ruts,

5. no utility shall traverse a salt marsh unless the applicant has shown that any thermal
influence on the salt marsh of such line subsequent to the project being compl eted will
not alter the natural freezing and thawing patterns of the top 24 inches of the salt marsh
surface. Thermal sand, concrete or other suitable material may be used to backfill the
trench to a point no less than 24 inches below grade. Abovethislevel, clean sand shall
be used to restore the level of the trench to that of the surrounding undisturbed salt
marsh;

6. Nno permanent access roads shall be permitted except in designated port areas; and
7. all sewer lines shall be constructed so asto be watertight so asto prevent inflow and
leakage.

() Notwithstanding the provisions of 310 CMR 10.25 through 10.35, the issuing authority
may issue an Order of Conditions and impose such conditions as will contribute to the
interestsidentifiedin M.G.L. c. 131, § 40 permitting the following limited project (although
no such project may be permitted which will have any adverse effect on specified habitat
sitesof rarevertebrate or invertebrate species, asindentified by procedures established under
310 CMR 10.37):
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1. Maintenance and improvement of existing public roadways, but limited to widening
less than a single lane, adding shoulders, correcting substandard intersections, and
improving drainage systems.
2. The maintenance, repair and improvement (but not substantial enlargement) of
structures, including buildings, piers, towers, headwalls, bridges and culverts which
existed on November 1, 1987.
3. Theroutinemaintenanceand repair of road drainage structuresincluding culvertsand
catch basins, drainage easements, ditches, watercoursesand artificia water conveyances
to insure flow capacities which existed on November 1, 1987.
4. The closure of landfills when undertaken to comply with the requirements of
310 CMR 19.000; provided, however, that:
a aproject design dternative analysis shall be prepared in accordance with
310 CMR 19.150; and
b. such projects shall be designed, constructed, implemented, operated, and
maintained to avoid or, where avoidance is not practicable, to minimize impacts to
resource areas, and to meet the following standards to the maximum extent
practicable:
i. hydrological changesto resource areas shall be minimized;
ii. best management practices shall be used to minimize adverse impacts during
construction, including prevention of erosion and siltation of adjacent water
bodies and wetlands in accordance with standard U.S.D.A. Soil Conservation
Service methods;
iii. mitigating measures shall be implemented that contribute to the protection
of theinterestsidentified in M.G.L. c. 131, § 40;
iv. no access road, assessment or monitoring device, or other structure or
activity shall restrict flows so as to cause an increase in flood stage or velocity;
V. temporary structures and work areas in resource areas, such as access roads
and assessment and monitoring devices, shall be removed within 30 days of the
Department's written determination that the closure of the facility has been
completed in accordance with the closure permit. Temporary aterations to
resource areas shall be substantialy restored to preexisting hydrology and
topography. At least 75% of the surface of any areaof disturbed vegetation shall
be reestablished with indigenous wetland plant species within two growing
seasons and prior to said vegetative reestablishment any exposed soil in the area
of disturbed vegetation shall be temporarily stabilized to prevent erosion in
accordance with standard U.S.D.A. Soil Conservation Service methods.
Temporary structures, work areas, and alterationsto resource areas are those that
no longer are necessary to fulfill the requirements of 310 CMR 19.000;
vi. except for direct impactsto resource areas caused by thefinal cap and cover
on the landfill, no changes in the existing topography or the existing soil and
surfacewater levelsshall be permitted, except for thoseresulting from temporary
access roads,
vii. work in resource areas shall occur only when the ground is sufficiently
frozen, dry, or otherwise stable to support the equipment used; and
viii. such projects shall not include the construction of new landfills or the
expansion or modification of existing landfills.
5. Airport vegetation removal projects; provided, however, that:
a.  such projects must be undertaken in order to comply with Federal Aviation
Administration (FAA) Regulation Part 77 (14 CFR Part 77), FAA Advisory Circular
150/5300-13 (Navigational Aids and Approach Light Systems), and FAA Order
6480.4 (Air Traffic Control Tower Siting Criteria), all asamended, or to comply with
the airport approach regulations set forth in M.G.L. c. 90, 88 40A through 40I;
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b. such projects must be undertaken at airports that are managed by the
Massachusetts Port Authority (Massport) or that are subject to certification by the
M assachusetts Aeronautics Commission (MAC);
c. therequirement outlined in 310 CMR 10.24(7)(c)5.a. must be certified in writing
by the FAA or by the MAC;
d. such projects shall not include the construction of new airport facilities or the
expansion or relocation of existing airport uses;
e. notices of Intent filed for such projects shall:
i. delineate the vegetation requiring removal;
ii. delineate the affected resource aress,
iii. identify the proposed method for remova of vegetation and analyze
aternatives. Ataminimum, thealternativesanalysisshall include: an alternative
(based on aFedera Aviation Administrationwaiver or airport operation changes)
that does not alter resource areas, which will provide baseline datafor evaluating
other aternatives; an assessment of impacts to resource areas resulting from
mechanical methods of vegetation removal, including the use of both large and
small equipment; and an assessment of impacts to resource areas resulting from
chemical methods of vegetation removal;
iv. quantify the likely impactsto wildlife habitat and water quality;
v. evaluate possible mitigation measures, including but not limited to an
assessment of erosion and sedimentation controls, wetland restoration, wetland
replication, on-site and off-site wetland enhancement, herbicide application
guidelines, spill containment plans, devel opment restrictionsand monitoring; and
vi. propose a five-year airport vegetation management plan. The vegetation
management plan shall, at minimum, contain a purpose and goals statement,
identify all airport protective zones, identify proposed vegetation management
areas within the protective zones, and identify and prioritize future vegetation
removal projects. Updated vegetation management plans shall be provided for
each Notice of Intent filed after the expiration of the most recent five-year
vegetation management plan period;
f. where such projects require the filing of a Notice of Intent in more than one
municipality, the Notice of Intent filed in each municipality shall describe the total
impacts to resource areas proposed for the entire project;
g. in addition to existing notice requirements contained in 310 CMR 10.00, for
projects pursuant to 310 CMR 10.24(7)(c)5. copies of each Notice of Intent shall be
filed simultaneously with the M assachusetts Department of Food and Agriculture, the
Massachusetts Historical Commission, the Massachusetts Department of
Environmental Management (Areas of Critical Environmental Concern Program),
and the Division of Water Supply in the Department of Environmenta Protection;
and
h.  such projects shall be designed, constructed, implemented, operated, and
maintained to avoid or, where avoidance is not practicable, to minimize impacts to
resource areas, and to meet the following standards to the maximum extent
practicable:
i. hydrological changesto resource areas shall be minimized;
ii. best management practices shall be used to minimize adverse impacts during
construction, including prevention of erosion and siltation of adjacent water
bodies and wetlands in accordance with standard U.S.D.A. Soil Conservation
Service methods,
iii. mitigating measures shall be implemented that contribute to the protection
of theinterests identified in M.G.L. c. 131, § 40;
iv. noaccessroad or other structure or activity shall restrict flows so asto cause
an increase in flood stage or velocity;
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V. no changein the existing surface topography or the existing soil and surface
water levels shall occur except for temporary access roads;

vi. temporary structures and work areas in resource areas, such as access roads,
shall be removed within 30 days of completion of the work. Temporary
alterations to resource areas shall be substantially restored to preexisting
hydrology and topography. At least 75% of the surface of any area of disturbed
vegetation shall be reestablished with indigenous wetland plant species within
two growing seasons and prior to said vegetative reestablishment any exposed
soil in the area of disturbed vegetation shall be temporarily stabilized to prevent
erosion in accordance with standard U.S.D.A. Soil Conservation Service
methods,

vii. work in resource areas shall occur only during those periods when the
ground is sufficiently frozen, dry, or otherwise stable to support the equipment
being used; and

viii. dlash, branches, and limbs resulting from cutting and removal operations
shall not be placed within 25 feet of the bank of any water body.

6. Assessment, monitoring, containment, mitigation, and remediation of, or other
responseto, arelease or threat of release of oil and/or hazardous material in accordance
withtheprovisions of 310 CMR 40.0000 and thefollowing genera conditions (although
no such measure may be permitted which is designed in accordance with the provisions
of 310 CMR 40.1020 sol€ely to reduce contamination to alevel lower than that which is
needed to achieve "No Significant Risk" as defined in 310 CMR 40.0006(10)):

a. There are no practicable aternatives to the response action being proposed that

are consistent with the provisions of 310 CMR 40.0000 and that would be less

damaging to resource areas. The alternatives anaysis shal include the following:

i. anaternative that does not alter resource areas, which will provide baseline
data for evaluating other alternatives; and

ii. an assessment of aternatives to both temporary and permanent impacts to
resource aress.

A "Comprehensive Remedial Action Alternative' that isselected in accordancewith
the provisions of 310 CMR 40.0851 through 40.0869 shall be deemed to have met
the requirements of 310 CMR 10.24(7)(c)6.a.; and

Such projects shall be designed, constructed, implemented, operated, and

maintained to avoid or, where avoidance is not practicable, to minimize impactsto
resource areas, and to meet the following standards to the maximum extent
practicable:

i. hydrological changesto resource areas shall be minimized;

ii. best management practices shall be used to minimize adverseimpacts during
construction, including prevention of erosion and siltation of resource areas in
accordance with standard U.S.D.A. Soil Conservation Service methods;

iii. mitigating measures shall be implemented that contribute to the protection
of theinterestsidentified in the Act;

IV. no access road, assessment or monitoring device, or other structure or
activity shall restrict flows so as to cause an increase in flood stage or velocity;
V. temporary structures and work areas in resource areas, such as access roads
and assessment and monitoring devices, shall be removed within 30 days of
completion of the work. Temporary aterations to resource areas shall be
substantially restored to preexisting hydrology and topography. At least 75% of
the surface of any area of disturbed vegetation shall be reestablished with
indigenous wetland plant species within two growing seasons and prior to said
vegetative reestablishment any exposed soil in the area of disturbed vegetation
shall be temporarily stabilized to prevent erosion in accordance with standard
U.S.D.A. Soil Conservation Servicemethods. Temporary structures, work areas,
and alterations to resource areas are those that no longer are necessary to fulfill
the requirements of 310 CMR 40.0000; and
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vi. work in resource areas shall occur only when the ground is sufficiently
frozen, dry, or otherwise stable to support the equipment being used.

10.25: Land Under the Ocean

(1) Preamble. Land under the ocean is likely to be significant to the protection of marine
fisheries and, where there are shellfish, to protection of land containing shellfish.” Nearshore
areas of land under the ocean are likely to be significant to storm damage prevention, flood
control, and protection of wildlife habitat.

Land under the ocean provides feeding areas, spawning and nursery grounds and shelter for
many coastal organismsrelated to marinefisheries. Nearshoreareasof |land under the ocean help
reduce storm damage and flooding by diminishing and buffering the high energy effects of
storms. Submerged bars dissipate storm wave energy. Such areas provide a source of sediment
for seasonal rebuilding of coastal beaches and dunes. Nearshore areas of land under the ocean
also provide important food for birds. For example, waterfowl! feed heavily on vegetation (such
as edl grass, widgeon grass, and macrophytic algae) and invertebrates (such as polychaetes and
mollusks) found in estuaries and other shallow submerged land under the ocean.

When a proposed project involves the dredging, removing, filling or atering of a nearshore
areaof land under the ocean, theissuing authority shall presumethat the areaissignificant tothe
interests specified above.

When a proposed project involves the dredging, removing, filling or altering of land under
the ocean beyond the nearshore area, the issuing authority shall presume that such land is
significant to the protection of marine fisheries and, where there are shellfish, to the protection
of land containing shellfish and that it is not significant to storm damage prevention, flood
control or protection of wildlife habitat.

These presumptions may be overcome only upon a clear showing that the area or land does
not play arolein the protection of marinefisheriesor wildlife habitat, land containing shellfish,
storm damage prevention or flood control, as appropriate, and if the issuing authority makes a
written determination to such effect.

When land under the ocean underlies an anadromous/catadromous fish run, 310 CMR
10.35(1) through 10.35(4) shall apply. When land under the ocean isin adesignated port area,
310 CMR 10.26(1) through 10.26(4) shall apply. When land under the ocean island containing
shellfish, 310 CMR 10.34(1) through 10.34(7) shall apply.

When nearshore areas of land under the ocean are significant to storm damage prevention or
flood control, the bottom topography of such land is critical to the protection of those interests.

When nearshore areas or other land under the ocean is significant to the protection of marine
fisheries or wildlife habitat, the following factors are critical to the protection of such interests:

(&) water circulation,

(b) distribution of sediment grain size,

(c) water quality,

(d) finfish habitat, and

(e) important food for wildlife.

(2) Definitions.

Land Under the Ocean means land extending from the mean low water line seaward to the
boundary of the municipality's jurisdiction and includes land under estuaries.

"For regulations concerning land containing shellfish, see 310 CMR 10.34.
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Nearshore Areas of land under the ocean means that land extending from the mean low water
lineto the seaward limit of a municipality's jurisdiction, but in no case beyond the point where
theland is 80 feet below the level of the ocean at mean low water. However, the nearshore area
shall extend seaward only to that point where the land is 30 feet below the level of the ocean at
mean low water for municipalities bordering Buzzard's Bay and Vineyard Sound (west of aline
between West Chop, Martha's Vineyard and Nobska Point, Falmouth), 40 feet below the level
of the ocean at mean low water for Provincetown'sland in Cape Cod Bay, and 50 feet below the
level of the ocean at mean low water for Truro's and Wellfleet's land in Cape Cod Bay.

WHEN LAND UNDER THE OCEAN ORNEARSHORE AREASOFLAND UNDERTHE
OCEAN ARE FOUND TO BE SIGNIFICANT TO THE PROTECTION OF MARINE
FISHERIES, PROTECTION OF WILDLIFE HABITAT, STORM DAMAGE PREVENTION
OR FLOOD CONTROL, 310 CMR 10.25(3) through (7) SHALL APPLY:

(3) Improvement dredging for navigational purposes affecting land under the ocean shall be
designed and carried out using the best available measures so as to minimize adverse effects on
such interests caused by changesin:
(@ bottom topography which will result in increased flooding or erosion caused by an
increase in the height or velocity of waves impacting the shore;
(b) sediment transport processes which will increase flood or erosion hazards by affecting
the natural replenishment of beaches;
(c) water circulation which will result in an adverse change in flushing rate, temperature,
or turbidity levels; or
(d) marine productivity which will result from the suspension or transport of pollutants, the
smothering of bottom organisms, the accumulation of pollutants by organisms, or the
destruction of marine fisheries habitat or wildlife habitat.

(4) Maintenance dredging for navigational purposes affecting land under the ocean shall be
designed and carried out using the best avail able measures so as to minimize adverse effects on
such interests caused by changes in marine productivity which will result from the suspension
or transport of pollutants, increases in turbidity, the smothering of bottom organisms, the
accumulation of pollutantsby organisms, or thedestruction of marinefisherieshabitat or wildlife
habitat.

(5) Projectsnotincludedin 310 CMR 10.25(3) or 10.25(4) which affect nearshore areas of land
under the ocean shall not cause adverse effects by altering the bottom topography so as to
increase storm damage or erosion of coastal beaches, coastal banks, coastal dunes, or salt
marshes.

(6) Projects not included in 310 CMR 10.25(3) which affect land under the ocean shall if
water-dependent be designed and constructed, using best available measures, so asto minimize
adverseeffects, and if non-water-dependent, have no adverse effects, on marinefisherieshabitat
or wildlife habitat caused by:

(a) aterationsin water circulation;

(b) destruction of eelgrass (Zostera marina) or widgeon grass (Rupia maritina) beds;

(c) dterationsin the distribution of sediment grain size;

(d) changesin water quality, including, but not limited to, other than natural fluctuations

in the level of dissolved oxygen, temperature or turbidity, or the addition of pollutants; or

(e) alterations of shallow submerged lands with high densities of polychaetes, mollusks or

macrophytic algae.

(7) Notwithstanding the provisions of 310 CMR 10.25(3) through (6), no project may be

permitted which will have any adverse effect on specified habitat sites of rare vertebrate or
invertebrate species, as identified by procedures established under 310 CMR 10.37.
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10.26: Designated Port Areas

(1) Preamble. Land under theocean in designated port areasislikely to be significant to marine
fisheries, storm damage prevention and flood control. In designated port areas, salt marshes,
coastal dunes, land under salt ponds, coastal beaches, tidal flats, barrier beaches, rocky intertidal
shores and land containing shellfish are not likely to be significant to marine fisheries, storm
damage prevention or flood control.

Many species of marine fisheries, including anadromous fish, may inhabit port areas.
Anadromous fish may need to be able to pass through port areas to inland spawning areas or to
the sea. Other species frequently feed in designated port areas due to high nutrient
concentrations in the waters and the tidelands.

Designated port areas, which are portions of developed harbors, are usualy located in
estuaries. Relatively high concentrations of contaminants, from vessel dischargesand point and
non-point source discharges, arelikely to occur in port areas. Water circulation patternstend to
distribute pollution throughout the estuary, and to other areas which are likely to be significant
to other interests of M.G.L. c. 131, § 40. Land formsin designated port areas have been grestly
altered from their natural shape, and coastal engineering structures often have replaced natural
protection for upland areas from storm damage and flooding.

Land under the ocean often provides support for such structures. Some proposed activities
may alter wave and current patterns so as to affect the stability of such structures or the depths
or configurations of navigation channels.

Where a proposed project involves dredging, filling, removing, or atering land under the
ocean in designated port areas, the issuing authority shall presumethat the areais significant to
marine fisheries, storm damage prevention and flood control. These presumptions may be
overcome only upon aclear showing that land under the ocean in designated port areas does not
play aroleinthe protection of marinefisheries, storm damage prevention or flood control, or that
asalt marsh, coastal dune, land under a salt pond, coastal beach, tidal flat, barrier beach, rocky
intertidal shore or land containing shellfish, in designated port areas, does play arolein marine
fisheries, storm damage prevention or flood control, and if theissuing authority makes awritten
determination to such effect.

When a proposed project in a designated port area is on land under the ocean which is
determined to besignificant to marinefisheries, thefollowingfactorsarecritical totheprotection
of such interests:

(a) water circulation, and

(b) water quality.

When a proposed project in a designated port area is on land under the ocean which is
determined to be significant to storm damage prevention or flood control, the ability of such land
to provide support for adjacent coastal or man-madestructuresiscritical to the protection of such
interests.

(2) Définition. Designated Port Areas means those areas designated in 301 CMR 25.00 of the
Coastal Zone Management Regulations.

WHEN LAND UNDER THE OCEAN IN DESIGNATED PORT AREASISFOUND TO
BE SIGNIFICANT TO THE PROTECTION OF MARINE FISHERIES, STORM DAMAGE
PREVENTION OR FLOOD CONTROL, 310 CMR 10.26(3) and (4) SHALL APPLY:

(3) Projectsshall bedesigned and constructed, using best practical measures, so asto minimize
adverse effects on marine fisheries caused by changesin:
(a) water circulation;
(b) water quality, including, but not limited to, other than natura fluctuationsin the level
of dissolved oxygen, temperature or turbidity, or the addition of pollutants.

(4) Projects shall be designed and constructed, using the best practical measures, so as to
minimize, adverse effects on storm damage prevention or flood control caused by changesin
such land's ability to provide support for adjacent coastal banks or adjacent coastal engineering
structures.
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10.27: Coastal Beaches

(1) Preamble. Coastal beaches, which are defined to includetidal flats, are significant to storm
damage prevention, flood control and the protection of wildlife habitat. In addition, tidal flats
arelikely to be significant to the protection of marine fisheries and where there are shellfish, to
land containing shellfish.”

Coastal beaches dissipate wave energy by their gentle slope, their permeability and their
granular nature, which permit changesin beach formin responseto changesin wave conditions.

Coastal beaches serve as a sediment source for dunesand subtidal areas. Steep storm waves
cause beach sediment to move offshore, resulting in a gentler beach slope and greater energy
dissipation. Less steep waves cause an onshore return of beach sediment, where it will be
available to provide protection against future storm waves.

A coastal beach at any point servesas asediment sourcefor coastal areasdowndrift from that
point. Theobligque approach of waves movesbeach sediment alongshorein the general direction
of wave action. Thus, the coastal beach isabody of sediment which is moving along the shore.

Coastal beaches serve the purposes of storm damage prevention and flood control by
dissipating wave energy, by reducing the height of storm waves, and by providing sediment to
supply other coastal features, including coastal dunes, land under the ocean and other coastal
beaches. Interruptions of these natural processes by man-made structures reduce the ability of
the coastal beach to perform these functions.

A number of birds also nest in the coastal berm, between the toe of adune and the high tide
line. In addition, isolated coastal beaches on small islands are important as haul out areas for
harbor seals.

Tidal flatsarelikely to besignificant to the protection of marinefisheriesand wildlife habitat
because they provide habitats for marine organisms such as polychaete worms and mollusks,
whichinturn arefood sourcesfor fisheries and migratory and wintering birds. Coastal beaches
are extremely important in recycling of nutrients derived from storm drift and tidal action.
V egetative debris along the drift line is vital for resident and migratory shorebirds, which feed
largely oninvertebrateswhich eat thevegetation. Below thedrift lineinthelower intertidal zone
are infauna (invertebrates such as mollusks and crustacea) which are also eaten by shore birds.

Tidal flats are al so sites where organic and inorganic materials may become entrapped and
then returned to the photosynthetic zone of the water column to support algae and other primary
producers of the marine food web.

When a proposed project involves the dredging, filling, removing, or altering of a coastal
beach, the issuing authority shall presume that the coastal beach is significant to the interests
specified above. This presumption may be overcome only upon aclear showing that a coastal
beach does not play arolein storm damage prevention, flood control, or protection of wildlife
habitat, or that tidal flats do not play a role in the protection of marine fisheries or land
containing shellfish, and if the issuing authority makes a written determination to such effect.

When coastal beaches are determined to be significant to storm damage prevention or flood
control, the following characteristics are critical to the protection of those interests:

(& volume (quantity of sediments) and form, and

(b) the ability to respond to wave action.

When coastal beaches are significant to the protection of marinefisheriesor wildlife habitat,
the following characteristics are critical to the protection of those interests:

(a) distribution of sediment grain size,

(b) water circulation

(c) water quality, and

(d) relief and elevation.

" For regulations concerning land containing shellfish see 310 CMR 10.34.
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10.27: continued

When tidal flats are in a designated port area, 310 CMR 10.26(1) through 10.26(4) shall
apply. Whentidal flats are significant to land containing shellfish, 310 CMR 10.34(1) through
10.34(8) shall apply.

(2) Definitions.

Coastal Beach means unconsolidated sediment subject to wave, tidal and coastal storm action
which forms the gently sloping shore of a body of salt water and includes tidal flats. Coastal
beaches extend from the mean low water line landward to the duneline, coastal bankline or the
seaward edge of existing man-made structures, when these structures replace one of the above
lines, whichever is closest to the ocean.

Tidal Flat means any nearly level part of a coastal beach which usually extends from the mean
low water line landward to the more steeply sloping face of the coastal beach or which may be
separated from the beach by land under the ocean.

WHEN A COASTAL BEACH IS DETERMINED TO BE SIGNIFICANT TO STORM
DAMAGE PREVENTION, FLOOD CONTROL, OR PROTECTION OF WILDLIFE
HABITAT, 310 CMR 10.27(3) through (7) SHALL APPLY:

(3) Any project on acoastal beach, except any project permitted under 310 CMR 10.30(3)(a),
shall not have an adverse effect by increasing erosion, decreasing the volume or changing the
form of any such coastal beach or an adjacent or downdrift coastal beach.

(4) Anygroin, jetty, solid pier, or other such solid fill structurewhich will interferewith littoral
drift, in addition to complying with 310 CMR 10.27(3), shall be constructed as follows:
(@ It shall be the minimum length and height demonstrated to be necessary to maintain
beach formandvolume. In evaluating necessity, coastal engineering, physical oceanographic
and/or coastal geologic information shall be considered.
(b) Immediately after construction any groin shall befilled to entrapment capacity in height
and length with sediment of grain size compatible with that of the adjacent beach.
(c) Jetties trapping littoral drift material shall contain a sand by-pass system to transfer
sediments to the downdrift side of the inlet or shall be periodically redredged to provide
beach nourishment to ensurethat downdrift or adjacent beachesare not starved of sediments.

(5) Notwithstanding 310 CMR 10.27(3), beach nourishment with clean sediment of agrainsize
compatible with that on the existing beach may be permitted.

WHEN A TIDAL FLAT IS DETERMINED TO BE SIGNIFICANT TO MARINE
FISHERIES OR THE PROTECTION OF WILDLIFE HABITAT, 310 CMR 10.27(6) SHALL
APPLY:

(6) In addition to complying with the requirements of 310 CMR 10.27 (3) and 10.27(4), a
project on atidal flat shall if water-dependent be designed and constructed, using best available
measures, so as to minimize adverse effects, and if non-water-dependent, have no adverse
effects, on marine fisheries and wildlife habitat caused by:

(a) aterationsin water circulation,

(b) dterationsin the distribution of sediment grain size, and

(c) changesinwater quality, including, but not limited to, other than natural fluctuationsin

the levels of dissolved oxygen, temperature or turbidity, or the addition of pollutants.

(7) Notwithstanding the provisions of 310 CMR 10.27(3) through 10.27(6), no project may be

permitted which will have any adverse effect on specified habitat sites or rare vertebrate or
invertebrate species, as identified by procedures established under 310 CMR 10.37.
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10.28: Coastal Dunes

(1) Preamble. All coastal dunes are likely to be significant to storm damage prevention and
flood control, and all coastal dunes on barrier beaches and the coastal dune closest to the coastal
beach in any area are per se significant to storm damage prevention and flood control. Coastal
dunes are al so often significant to the protection of wildlife habitat.

Coastal dunesaid in storm damage prevention and flood control by supplying sand to coastal
beaches. Coastal dunes protect inland coastal areas from storm damage and flooding by storm
waves and storm elevated sea levels because such dunes are higher than the coastal beaches
which they border. In order to protect this function, coastal dune volume must be maintained
while allowing the coastal dune shape to conform to natural wind and water flow patterns.

Vegetation cover contributes to the growth and stability of coastal dunes by providing
conditions favorable to sand deposition.

On retreating shorelines, the ability of the coastal dunesbordering the coastal beach to move
landward at the rate of shoreline retreat alows these dunes to maintain their form and volume,
which in turn promotes their function of protecting against storm damage or flooding.

A number of birds, most commonly terns and gulls, nest at the base or sides of dunes. In
some dune systems other birds also nest in the interdunal area, the species being determined by
the plant community structure, topography, and hydrologic regime of the area. In afew dune
systems, wet meadows or vernal pool habitats occur, which serve asimportant feeding areasfor
awide variety of bird species.

When a proposed project involves the dredging, filling, removal or alteration of a coastal
dune, the issuing authority shall presume that the area is significant to the interests of storm
damage prevention, flood control and the protection of wildlife habitat. This presumption may
be overcome only upon aclear showing that acoastal dune does not play arolein storm damage
prevention, flood control or the protection of wildlife habitat, and if the issuing authority makes
awritten determination to that effect.

When a coastal dune is significant to storm damage prevention, flood control or the
protection of wildlife habitat, the following characteristics are critical to the protection of those
interest(s):

(&) the ability of the dune to erode in response to coastal beach conditions;

(b) dunevolume;

(¢) duneform, which must be allowed to be changed by wind and natural water flow;

(d) vegetative cover;

(e) the ability of the dune to move landward or laterally; or

(f) theability of the dune to continue serving as bird nesting habitat.

(2) Definition. Coastal Dune means any natura hill, mound or ridge of sediment landward of
acoastal beach deposited by wind action or storm overwash. Coastal dune al so means sediment
deposited by artificial means and serving the purpose of storm damage prevention or flood
control.

WHEN A COASTAL DUNE IS DETERMINED TO BE SIGNIFICANT TO STORM
DAMAGE PREVENTION, FLOOD CONTROL OR THE PROTECTION OF WILDLIFE
HABITAT, 310 10.28(3) through (6) SHALL APPLY:

(3) Any dteration of, or structure on, a coastal dune or within 100 feet of a coastal dune shall
not have an adverse effect on the coastal dune by:

(a) affecting the ability of waves to remove sand from the dune;

(b) disturbing the vegetative cover so as to destabilize the dune;

(c) causing any modification of the dune form that would increase the potential for storm

or flood damage;

(d) interfering with the landward or lateral movement of the dune;

(e) causing removal of sand from the dune artificialy; or

() interfering with mapped or otherwise identified bird nesting habitat.
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10.28: continued

(4) Notwithstanding the provisions of 310 CMR 10.28(3), when abuilding already exists upon
acoastal dune, aproject accessory to the existing building may be permitted, provided that such
work, using the best commercially available measures, minimizes the adverse effect on the
coastal dune caused by the impacts listed in 310 CMR 10.28 (3)(b) through 10.28(3)(e). Such
an accessory project may include, but is not limited to, asmall shed or asmall parking areafor
residences. It shall not include coastal engineering structures.

(5): Thefollowing projects may be permitted, provided that they adhere to the provisions of
310 CMR 10.28(3):
() pedestrian walkways, designed to minimize the disturbance to the vegetative cover and
traditional bird nesting habitat;
(b) fencing and other devices designed to increase dune development; and
(c) plantings compatible with the natural vegetative cover.

(6) Notwithstanding the provisions of 310 CMR 10.28(3) through (5), no project may be
permitted which will have any adverse effect on specified habitat sites of rare vertebrate or
invertebrate species, as identified by procedures established under 310 CMR 10.37.

10.29: Barrier Beaches

(1) Preamble. Barrier beachesare significant to storm damage prevention and flood control and
arelikely to be significant to the protection of marine fisheries and wildlife habitat and, where
there are shellfish, the protection of land containing shellfish.”

Barrier beaches protect |andward areas because they provide a buffer to storm waves and to
sealevelselevated by storms. Barrier beaches protect from wave action such highly productive
wetlands as salt marshes, estuaries, lagoons, salt ponds and fresh water marshes and ponds,
which are in turn important to marine fisheries and protection of wildlife habitat. Barrier
beaches and the dunesthereon are al so important to the protection of wildlife habitat in the ways
described in 310 CMR 10.27(1) (coastal beaches) and 10.28(1) (coastal dunes).

Barrier beaches are maintained by the alongshore movement of beach sediment caused by
wave action. The coastal dunes and tidal flats on a barrier beach consist of sediment supplied
by wind action, storm wave overwash and tidal inlet deposition. Barrier beaches in
M assachusetts undergo alandward migration caused by the landward movement of sediment by
wind, storm wave overwash and tidal current processes. The continuation of these processes
maintainsthe volume of the landform which is necessary to carry out the storm and flood buffer
function.

When a proposed project involves removal, filling, dredging or altering of a barrier beach,
the issuing authority shall presume that the barrier beach, including all of its coastal dunes, is
significant to the interest(s) specified above. This presumption may be overcome only upon a
clear showingthat abarrier beach, including all of its coastal dunes, doesnot play arolein storm
damage prevention, flood control, or the protection of marinefisheries, wildlife habitat, or land
containing shellfish, and if the issuing authority makes a written determination to such effect.

When a barrier beach is significant to storm damage prevention and flood control, the
characteristics of coastal beaches, tidal flats and coastal duneslisted in 310 CMR 10.27(1) and
10.28(1) and their ability to respond to wave action, including storm overwash sediment
transport, are critical to the protection of the interests specified in 310 CMR 10.29.

(2) Definition. Barrier Beach means a narrow low-lying strip of land generally consisting of
coastal beaches and coastal dunes extending roughly paralel to the trend of the coast. It is
separated from the mainland by a narrow body of fresh, brackish or saline water or a marsh
system. A barrier beach may bejoined to the mainland at one or both ends.

" For regulations concerning land containing shellfish see 310 CMR 10.34.
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10.29: continued

(3) When aBarrier Beach is Determined to be Significant to Storm Damage Prevention, Flood
Control, Marine Fisheries or Protection of Wildlife Habitat. 310 CMR 10.27(3) through
10.27(6) (coasta beaches) and 10.28(3) through 10.28(5) (coastal dunes) shall apply to the
coastal beaches and to all coastal dunes which make up a barrier beach.

(4) Notwithstanding the provisions of 310 CMR 10.29(3), no project may be permitted which
will have any adverse effect on specified habitat sites of rare vertebrate or invertebrate species,
asidentified by procedures established under 310 CMR 10.37.

10.30: Coastal Banks

(1) Preamble. Coastal banksarelikely to be significant to storm damage prevention and flood
control. Coastal banksthat supply sediment to coastal beaches, coastal dunesand barrier beaches
are per sesignificant to storm damage prevention and flood control. Coastal banksthat, because
of their height, provide a buffer to upland areas from storm waters are significant to storm
damage prevention and flood control.

Coastal banks composed of unconsolidated sediment and exposed to vigorous wave action
serve as amajor continous source of sediment for beaches, dunes, and barrier beaches (as well
asother land forms caused by coastal processes). The supply of sediment isremoved from banks
by wave action, and this removal takes place in response to beach and sea conditions. Itisa
naturally occurring processnecessary to the continued existence of coastal beaches, coastal dunes
and barrier beaches which, in turn, dissipate storm wave energy, thus protecting structures of
coastal wetlands landward of them from storm damage and flooding.

Coastal banks, because of their height and stability, may act asabuffer or natural wall, which
protects upland areas from storm damage and flooding. While erosion caused by wave action
is an integral part of shoreline processes and furnishes important sediment to downdrift
landforms, erosion of a coastal bank by wind and rain runoff, which plays only aminor rolein
beach nourishment, should not be increased unnecessarily. Therefore, disturbancesto a coastal
bank which reduce its natural resistance to wind and rain erosion cause cuts and gullysin the
bank, increase therisk of itscollapse, increase the danger to structures at the top of the bank and
decrease its value as a buffer.

Bank vegetation tends to stabilize the bank and reduce the rate of erosion due to wind and
rain runoff. Pedestrian and vehicular traffic damages the protective vegetation and frequently
leads to gully erosion or deep "blowouts' on unconsolidated banks. Therefore, any project
permitted by 310 CMR 10.30 should incorporate, when appropriate, el evated walkways.

A particular coastal bank may serve both asasediment sourceand asabuffer, or it may serve
only onerole.

When aproposed project involvesdredging, removing, filling, or atering acoastal bank, the
issuing authority shall presumethat the areais significant to storm damage prevention and flood
control. This presumption may be overcome only upon aclear showing that acoastal bank does
not play arolein storm damage prevention or flood control, and if the issuing authority makes
awritten determination to that effect.

When issuing authority determines that a coastal bank is significant to storm damage
prevention or flood control because it supplies sediment to coastal beaches, coastal dunes or
barrier beaches, the ability of the coastal bank to erode in response to wave action is critical to
the protection of that interest(s).

When the issuing authority determines that a coastal bank is significant to storm damage
prevention or flood control because it is a vertical buffer to storm waters, the stability of the
bank, i.e., the natural resistance of the bank to erosion caused by wind and rain runoff, iscritical
to the protection of that interest(s).

(2) Definition. Coastal Bank means the seaward face or side of any elevated landform, other
than a coastal dune, which lies at the landward edge of a coastal beach, land subject to tidal
action, or other wetland.
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10.30: continued

WHEN A COASTAL BANK IS DETERMINED TO BE SIGNIFICANT TO STORM
DAMAGE PREVENTION OR FLOOD CONTROL BECAUSE IT SUPPLIESSEDIMENT TO
COASTAL BEACHES, COASTAL DUNES OR BARRIER BEACHES, 310 CMR 10.30(3)
through (5) SHALL APPLY:

(3) No new bulkhead, revetment, seawall, groin or other coastal engineering structure shall be
permitted on such a coastal bank except that such a coastal engineering structure shall be
permitted when required to prevent storm damage to buildings constructed prior to the effective
date of 310 CMR 10.21 through 10.37 or constructed pursuant to a Notice of Intent filed prior
to the effective date of 310 CMR 10.21 through 10.37 (August 10, 1978), including
reconstructions of such buildings subsequent to the effective date of 310 CMR 10.21 through
10.37, provided that the following requirements are met:

(@ a coastal engineering structure or a modification thereto shall be designed and

constructed so asto minimize, using best available measures, adverse effects on adjacent or

nearby coastal beaches due to changes in wave action, and

(b) the applicant demonstrates that no method of protecting the building other than the

proposed coastal engineering structure isfeasible.

(c) protective planting designed to reduce erosion may be permitted.

(4) Any project onacoastal bank or within 100 feet landward of the top of acoastal bank, other
than a structure permitted by 310 CMR 10.30(3), shall not have an adverse effect due to wave
action on the movement of sediment from the coastal bank to coastal beaches or land subject to
tidal action.

(5) TheOrder of Conditionsand the Certificate of Compliancefor any new buildingwithin 100
feet landward of thetop of acoastal bank permitted by theissuing authority under M.G.L. c. 131,
§40 shall contain the specific condition: 310 CMR 10.30(3), promulgated under M.G.L. c. 131,
8§ 40, requires that no coastal engineering structure, such as a bulkhead, revetment, or seawall
shall be permitted on an eroding bank at any time in the future to protect the project allowed by
this Order of Conditions.

WHEN A COASTAL BANK IS DETERMINED TO BE SIGNIFICANT TO STORM
DAMAGE PREVENTION OR FLOOD CONTROL BECAUSEIT ISA VERTICAL BUFFER
TO STORM WATERS, 310 CMR 10.30(6) through (8) SHALL APPLY:

(6) Any project on such acoastal bank or within 100 feet landward of the top of such coastal
bank shall have no adverse effects on the stability of the coastal bank.

(7) Bulkheads, revetments, seawalls, groins or other coastal engineering structures may be
permitted on such a coastal bank except when such bank is significant to storm damage
prevention or flood control because it supplies sediment to coastal beaches, coastal dunes, and
barrier beaches.

(80 Notwithstanding the provisions of 310 CMR 10.30(3) through (7), no project may be
permitted which will have any adverse effect on specified habitat sites of rare vertebrate or
invertebrate species, as identified by procedures established under 310 CMR 10.37.

10.31: Rocky Intertidal Shores

(1) Preamble. Rocky intertidal shores arelikely to be significant to storm damage prevention,
flood control, protection of marine fisheries and wildlife habitat and where there are shellfish,
protection of land containing shellfish.*

Rocky shore environmentsare habitatsfor macroalgae and marineinvertebratesand provide
protection to and food for, larger marine organisms such as crabs, |obsters, and such fish species
aswinter flounder, aswell asanumber of birds. Most marine plants and animalsfound in rocky
shore environments are uniquely adapted to survivethere and cannot survive el sewhere. Harbor
seals also use rocky intertidal shores, such as rock outcroppings or isolated shores of small
islands, as haul out areas.
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10.31: continued

When aproposed project involvesthefilling, removing or atering of arocky intertidal shore,
theissuing authority shall presumethat such shoreissignificant to the interests specified above.
This presumption may be overcome only upon aclear showing that arocky intertidal shore does
not play a role in storm damage prevention, flood control, protection of marine fisheries or
wildlife habitat, and where there are shellfish, protection of land containing shellfish and if the
issuing authority makes a written determination to such effect.”

When arocky intertidal shore is determined to be significant to storm damage prevention,
flood control, or protection of wildlife habitat theform and volume of exposed intertidal bedrock
and boulders are critical to the protection of those interests.

When arocky intertidal shoreis significant to the protection of marine fisheries or wildlife
habitat, water circulation and water quality are critical to the protection of those interests.

(2) Definition. Rocky Intertidal Shoresmeans naturally occurring rocky areas, such asbedrock
or boulder-strewn areas between the mean high water line and the mean low water line.

(3 When a Rocky Intertidal Shore is Determined to be Significant to Storm Damage
Prevention, Flood Control, or Protection of Wildlife Habitat, any proposed project shall be
designed and constructed, using the best practical measures, so as to minimize adverse effects
on the form and volume of exposed intertidal bedrock and boulders.

(4) When aRocky Intertidal Shoreis Determined to be Significant to the Protection of Marine
Fisheries or Wildlife Habitat, any proposed project shall if water-dependent be designed and
constructed, using best available measures, so as to minimize adverse effects, and if
non-water-dependent, have no adverse effects, on water circulation and water quality. Water
quality impacts include, but are not limited to, other than natural fluctuations in the levels of
dissolved oxygen, temperature or turbidity, or the addition of pollutants.

(5) Notwithstanding the provisionsof 310 CMR 10.31(3) and (4), no project may be permitted
which will have any adverse effect on specified habitat sites of rare vertebrate or invertebrate
species, as identified by procedures established under 310 CMR 10.37.

10.32: Salt Marshes

(1) Preamble. Sat marshes are significant to protection of marine fisheries, wildlife habitat,
and where there are shellfish, to protection of land containing shellfish, and prevention of
pollution and are likely to be significant to storm damage prevention and ground water supply.

A salt marsh produces|argeamounts of organic matter. A significant portion of thismaterial
is exported as detritus and dissolved organicsto estuarine and coastal waters, whereit provides
the basis for a large food web that supports many marine organisms, including finfish and
shellfishaswell asmany bird species. Salt marshesalso provide aspawning and nursery habitat
for severa important estuarine forage finfish aswell asimportant food, shelter, breeding areas,
and migratory and overwintering areas for many wildlife species.

Salt marsh plants and substrate remove pollutants from surrounding waters. The network of
salt marsh vegetation roots and rhizomes binds sediments together.

The sediments absorb chlorinated hydrocarbons and heavy metals such as lead, copper, and
iron. The marsh also retains nitrogen and phosphorous compounds, which in large amounts can
lead to algal bloomsin coastal waters.

The underlying peat also serves as abarrier between fresh ground water landward of the salt
marsh and the ocean, thus helping to maintain the level of such ground water.

Salt marsh cord grass and underlying peat are resi stant to erosion and dissipate wave energy,
thereby providing a buffer that reduces wave damage.

" For regulations concerning land containing shellfish, see 310 CMR 10.34.
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When aproposed project involvesthedredging, filling, removing or atering of asalt marsh,
the issuing authority shall presume that such areais significant to the interests specified above.
This presumption may be overcome only upon aclear showing that a salt marsh does not play
arolein the protection of marine fisheries or wildlife habitat, prevention of pollution, ground
water supply, or storm damage prevention, and if the issuing authority makes a written
determination to such effect.

When asalt marshissignificant to oneor moreof theinterests specified above, thefollowing
characteristics are critical to the protection of such interest(s):

(&) thegrowth, composition and distribution of salt marsh vegetation, (protection of marine

fisheries and wildlife habitat, prevention of pollution, storm damage prevention);

(b) theflow and level of tidal and fresh water (protection of marine fisheries and wildlife

habitat, prevention of pollution); and

(c) the presence and depth of peat (ground water supply, prevention of pollution, storm

damage prevention).

(2) Definitions.

Salt Marsh means a coastal wetland that extends landward up to the highest high tide line, that
is, the highest spring tide of the year, and is characterized by plants that are well adapted to or
prefer living in, saline soils. Dominant plants within salt marshes are salt meadow cord grass
(Spartina patens) and/or salt marsh cord grass (Spartina alterniflora). A salt marsh may contain
tidal creeks, ditches and pools.

Spring Tidemeansthetideof the greatest amplitude during the approximately 14-day tidal cycle.
It occurs at or near the time when the gravitational forces of the sun and the moon arein phase
(new and full moons).

WHEN A SALT MARSH IS DETERMINED TO BE SIGNIFICANT TO THE
PROTECTION OF MARINE FISHERIES, THE PREVENTION OF POLLUTION, STORM
DAMAGE PREVENTION OR GROUND WATER SUPPLY, 310 CMR 10.32(3) through (6)
SHALL APPLY:

(3) A proposed project in asalt marsh, onlandswithin 100 feet of asalt marsh, or in abody of
water adjacent to a salt marsh shall not destroy any portion of the salt marsh and shall not have
an adverse effect on the productivity of the salt marsh. Alterations in growth, distribution and
composition of salt marsh vegetation shall be considered in evaluating adverse effects on
productivity. This section shall not be construed to prohibit the harvesting of salt hay.

(4) Notwithstanding the provisions of 310 CMR 10.32(3), asmall project within asalt marsh,
such asan elevated walkway or other structure which has no adverse effects other than blocking
sunlight from the underlying vegetation for a portion of each day, may be permitted if such a
project complies with all other applicable requirements of 310 CMR 10.21 through 10.37.

(5 Notwithstanding the provisions of 310 CMR 10.32(3), a project which will restore or
rehabilitate a salt marsh, or create a salt marsh, may be permitted.

(6) Notwithstanding the provisions of 310 CMR 10.32(3) through (5), no project may be
permitted which will have any adverse effect on specified habitat sites of rare vertebrate or
invertebrate species, as identified by procedures established under 310 CMR 10.37.

10.33: Land Under Salt Ponds

(1) Preamble. Land under salt ponds is significant to the protection of marine fisheries and
wildlife habitat and, where there are shellfish, to the protection of land containing shellfish.*

" For regulations concerning land containing shellfish, see 310 CMR 10.34.
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Land under salt ponds provides an excellent habitat for marine fisheries. The high
productivity of plants in salt ponds provides food for shellfish, crustaceans and larval and
juvenilefish. Salt pondsalso provide spawning areasfor shellfishand are nursery areasfor crabs
and fish. In addition to the many birds which feed on fish found in salt ponds, waterfowl also
eat invertebrates such as mollusks and crustaceans, which in turn depend on bottom sediment
and vegetation. Somebird speciesalso eat rupiaand egl grasswhich may berooted in land under
salt ponds.

When a proposed project involves the dredging, filling, removing or altering of land under
asalt pond, the issuing authority shall presume that such land is significant to the protection of
marine fisheries and wildlife habitat and, where there are shellfish, to the protection of land
containing shellfish. This presumption may be overcome only upon a clear showing that land
under a salt pond does not play arole in the protection of marine fisheries or wildlife habitat or
land containing shellfish, and if the issuing authority makes a written determination to such
effect.

When land under a salt pond is significant to the protection of marine fisheries or wildlife
habitat, the following factors are critical to the protection of that interest:

(&) water circulation,

(b) distribution of sediment grain size,

(c) freshwater inflow,

(d) productivity of plants, and

(e) water quality.

(2) Definition. Salt Pond meansashallow enclosed or semi-enclosed body of saline water that
may be partially or totally restricted by barrier beach formation. Salt ponds may receive
freshwater from small streams emptying into their upper reaches and/or springsin the salt pond
itself.

WHEN LAND UNDER A SALT POND ISDETERMINED TO BE SIGNIFICANT TO THE
PROTECTION OF MARINE FISHERIES OR WILDLIFE HABITAT, 310 CMR 10.33(3)
through (5) SHALL APPLY:

(3) Any project onland under asalt pond, on landswithin 100 feet of the mean high water line
of asalt pond, or on land under abody of water adjacent to asalt pond shall not have an adverse
effect on the marine fisheries or wildlife habitat of such a salt pond caused by:
(a) alterations of water circulation;
(b) dterationsin the distribution of sediment grain size and the relief or elevation of the
bottom topography;
(c) modificationsin the flow of fresh and/or salt water;
(d) dterationsin the productivity of plants, or
(e) aterationsinwater quality, including, but not limited to, other than normal fluctuations
in the level of dissolved oxygen, nutrients, temperature or turbidity, or the addition of
pollutants.

(4) Notwithstanding the provisions of 310 CMR 10.33(3), activities specifically required and
intended to maintain the depth and the opening of the salt pond to the ocean in order to maintain
or enhance the marine fisheries or for the specific purpose of fisheries management, may be
permitted.

(5) Notwithstanding the provisionsof 310 CMR 10.33(3) and (4), no project may be permitted
which will have any adverse effect on specified habitat sites of rare vertebrate or invertebrate
species, as identified by procedures established under 310 CMR 10.37.

10.34: Land Containing Shellfish

(1) Preamble. Land containing shellfishisfound within certain of the resource areas under the
jurisdiction of M.G.L. c. 131, § 40. "Land containing shellfish" is aso specifically one of the
interestsof M.G.L. c. 131, § 40. The purpose of 310 CMR 10.34 isto identify those resource
areas likely to contain shellfish, to provide criteria for determining the significance of land
containing shellfish, and to establish regulations for projects which will affect such land.
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Land containing shellfishis, under 310 CMR 10.34(3), significant to the protection of marine
fisheries aswell asto the protection of the interest of land containing shellfish.

Shellfish are avaluable renewable resource. The maintenance of productive shellfish beds
not only assuresthe continuance of shellfish themselves, but al so playsadirect rolein supporting
fish stocks by providing amajor food source. Theyoung shellfishintheplanktoniclarval stage
that are produced in large quantities during spring and summer are an important source of food
for the young stages of marine fishes and many crustaceans.

When aresource areaisfound to be significant to the protection of land containing shellfish
under 310 CMR 10.34(3), and is, therefore, also significant to marine fisheries the following
factors are critical to the protection of those interests:

(8 shellfish,

(b) water quality,

(c) water circulation, and

(d) thenatural relief, evauation or distribution of sediment grain size of such land.

(2) Definitions.

Land containing shellfish means land under the ocean, tidal flats, rocky intertidal shores, salt
marshes and land under salt ponds when any such land contains shellfish.

Shellfish means the following species: Bay scallop (Argopecten irradians); Blue mussel
(Mytilus edulis); Ocean quahog (Arctica islandica); Oyster (Crassostrea virginica); Quahog
(Mercenaria merceneria); Razor clam (Ensis directus); Sea clam (Spisula solidissima); Sea
scallop (Placopecten magellanicus); Soft shell clam (Mya arenaria).

Shellfish constable meansthe official inacity or town, whether designated aconstable, warden,
natural resources officer, or by some other name, in charge of enforcing the laws regulating the
harvest of shellfish.

(3) Significance. Land containing shellfish shall be found significant to the protection of land
containing shellfish and to the protection of marine fisheries when it has been identified and
mapped as follows:
(&) by the conservation commission or the Department in consultation with DM F and based
upon maps and designations of DMF, or
(b) by the conservation commission or the Department, based upon maps and written
documentation of the shellfish constable or the Department. In making such identification
and maps the following factors shall be taken into account and documented: the density of
shellfish, the size of the area and the historical and current importance of the area to
recreational or commercial shellfishing.

WHEN A RESOURCE AREA, INCLUDING LAND UNDER THE OCEAN, TIDAL
FLATS, ROCKY INTERTIDAL SHORES, SALT MARSHES, OR LAND UNDER SALT
PONDS IS DETERMINED TO BE SIGNIFICANT TO THE PROTECTION OF LAND
CONTAINING SHELLFISH AND THEREFORE TO THE PROTECTION OF MARINE
FISHERIES, 310 CMR 10.34(4) through (8) SHALL APPLY:

(4) Exceptasprovidedin 310 CMR 10.34(5), any project on land containing shellfish shall not
adversely affect such land or marinefisheriesby achangeinthe productivity of suchland caused
by:

(a) alterations of water circulation,

(b) dterationsinrelief elevation,

(c) the compacting of sediment by vehicular traffic,

(d) aterationsin the distribution of sediment grain size,

(e) aterationsin natural drainage from adjacent land, or

(f) changesinwater quality, including, but not limited to, other than natural fluctuationsin

the levels of salinity, dissolved oxygen, nutrients, temperature or turbidity, or the addition

of pollutants.
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(5) Notwithstanding the provisions of 310 CMR 10.34(4), projects which temporarily have an
adverse effect on shellfish productivity but which do not permanently destroy the habitat may
be permitted if the land containing shellfish can and will be returned substantially to its former
productivity in less than one year from the commencement of work, unless an extension of the
Order of Conditionsisgranted, inwhich case such restoration shall be completed within oneyear
of such extension.

(6) Inthe caseof land containing shellfish defined as significant in 310 CMR 10.34(3)(b) (i.e.,
those areasidentified on the basis of maps and designations of the Shellfish Constable), except
in Areas of Critical Environmenta Concern, the issuing authority may, after consultation with
the Shellfish Constable, permit the shellfish to be moved from such areaunder the guidelines of,
and to asuitablelocation approved by, DMF, in order to permit aproposed project on such land.
Any such project shall not be commenced until after the moving and replanting of the shellfish
have been commenced.

(7) Notwithstanding 310 CMR 10.34(4) through 10.34(6), projects approved by DMF that are
specifically intended to increase the productivity of land containing shellfish may be permitted.
Aquaculture projectsapproved by theappropriatel ocal and state authority may a so be permitted.

(80 Notwithstanding the provisions of 310 CMR 10.34(4) through (7), no project may be
permitted which will have any adverse effect on specified habitat of rare vertebrate or
invertebrate species, as identified by procedures established under 310 CMR 10.37.

10.35: Banks of or Land Under the Ocean, Ponds, Streams, Rivers, Lakes, or Creeks that Underlie an
Anadromous/Catadromous Fish Run ("Fish Run")

(1) Preamble. The banks of and land under the ocean, ponds, streams, rivers, lakes or creeks
that underlie an anadromous/catadromous fish run are significant to protection of marine
fisheries.

Anadromous and catadromous fish ("the fish") are renewabl e protein resources that provide
recreational, aesthetic and commercial benefits. Inaddition, throughout their lifecyclesuch fish
are important components of freshwater, estuarine, and marine environments and are food
sources for other organisms.

The spawning migrations of such fish also provide a direct link between marine and
freshwater ecosystems. Thislink plays arole in maintaining the productivity of fisheries.

When aproposed project involves the dredging, filling, removing or altering of abank of a
fishrun, or land under the ocean, or under apond, stream, river, lake or creek whichisafishrun,
the issuing authority shall presume that such bank or land is significant to the protection of
marine fisheries. This presumption may be overcome only upon aclear showing that such bank
or land does not play arole in the protection of marine fisheries, and if the issuing authority
makes a written determination to that effect.

When such abank of afish run, or land under the ocean or under apond, stream, river, lake
or creek which is afish run is significant to the protection of marine fisheries, the following
factors are critical to the protection of such interest:

(& thefish,

(b) accessibility of spawning areas,

(c) thevolumeor rate of theflow of water within spawning areas and migratory routes, and

(d) spawning and nursery grounds.

(2) Definitions.

Anadromous Fish means fish that enter fresh water from the ocean to spawn, such as alewives,
shad and salmon.
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Catadromous Fish means fish that enter salt water from fresh water to spawn, such as edls.

Anadromous/Catadromous Fish Run means that area within estuaries, ponds, streams, creeks,
rivers, lakes or coastal waters, which is a spawning or feeding ground or passageway for
anadromous or catadromous fish and which is identified by DMF or has been mapped on the
Coasta Atlas of the Coastal Zone Management Program. Such fish runs shall include those
areas which have historically served as fish runs and are either being restored or are planned to
berestored at thetimethe Notice of Intent isfiled. For the purposes of 310 CMR 10.21 through
10.37, such fish runs shall extend inland no further than the inland boundary of the coastal zone.

WHEN SUCH LAND OR BANK IS DETERMINED TO BE SIGNIFICANT TO THE
PROTECTION OF MARINE FISHERIES, 310 CMR 10.35(3) through (5) SHALL APPLY:

(3) Any project on such land or bank shall not have an adverse effect on the anadromous or
catadromous fish run by:
(8) impeding or obstructing the migration of thefish, unless DMF has determined that such
impeding or obstructing is acceptable, pursuant to its authority under M.G.L. c. 130, § 19;
(b) changing the volume or rate of flow of water within the fish run; or
(c) impairing the capacity of spawning or nursery habitats necessary to sustain the various
life stages of the fish.

(4) Unless otherwise allowed by DMF pursuant to M.G.L. c. 130, § 19, dredging, disposal of
dredged materia or filling in afish run shall be prohibited between March 15th and June 15th
in any year.
(5) Notwithstanding the provisions of 310 CMR 10.35(3), no project may be permitted which
will have any adverse effect on specified habitat sites of rare vertebrate or invertebrate species,
asidentified by procedures established under 310 CMR 10.37.

(10.36: Reserved. Variance provisionisat 310 CMR 10.05(10))

10.37: Estimated Habitats of Rare Wildlife (for coastal wetlands)

If a project is within estimated habitat which is indicated on the most recent Estimated
Habitat Map of State-Listed Rare Wetlands Wildlife (if any) published by the Natural Heritage
and Endangered SpeciesProgram (hereinafter referred to asthe Program), afully compl eted copy
of theNoticeof Intent (including all plans, reports, and other materialsrequired under 310 CMR
10.05(4)(a)& (b)) for such project shall be sent to the Program via the U.S. Postal Service by
expressor priority mail (or otherwise sent in amanner that guarantees delivery within two days).
Such copy shall be sent no later than the date of thefiling of the Notice of Intent with theissuing
authority. Proof of timely mailing or other delivery to the Program of the copy of such Notice
of Intent shall beincluded in the Notice of Intent which is submitted to theissuing authority and
sent to the Department's regional office.

Estimated Habitat M aps shall be based on the estimated geographical extent of the habitats
of al state-listed vertebrate and invertebrate animal species for which a reported occurrence
within the last 25 years has been accepted by the Program and incorporated into its official data
base.

Within 30 days of thefiling of such aNoticeof Intent with theissuing authority, the Program
shall determinewhether any state-listed speciesidentified on the aforementioned map arelikely
to continueto belocated on or near the site of the original occurrence and, if so, whether the area
to be atered by the proposed project isin fact part of such species habitat. Such determination
shall be presumed by theissuing authority to becorrect. Any proposed project whichwould alter
aresource area that is not located on the most recent Estimated Habitat Map (if any) provided
to the conservation commission, shall be presumed not to be within arare species habitat. Both
of these presumptions are rebuttabl e and may be overcome upon aclear showing to the contrary.
If the issuing authority fails to receive aresponse from the Program within 30 days of thefiling
of such aNotice of Intent, a copy of which was received by the Program in atimely manner, it
shall issue its Order of Conditions based on available information; however, the fact that a
proposed project would alter aresource areathat islocated on an Estimated Habitat Map shall
not be considered sufficient evidence in itself that such project isin fact within the habitat of a
rare species.
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If the Program determinesthat aresource areawhich would be atered by a proposed project
isinfact withinthe habitat of astate-listed species, it shall provideinwriting to the applicant and
to the Conservation Commission and the Department, the identification of the species whose
habitat would be altered by the proposed project, and all other relevant information which the
Program hasregarding the species | ocation and habitat requirements, insofar assuch information
may assist the applicant and the issuing authority to determine whether the project is or can be
designed so as to meet the performance standard set in 310 CMR 10.37.

Notwithstanding 310 CMR 10.24(7) and 10.25 and 310 CMR 10.27 through 10.35, if a
proposed project is found by the issuing authority to alter aresource area which is part of the
habitat of astate-listed species, such project shall not be permitted to have any short or long term
adverse effectson the habitat of thelocal population of that species. A determination of whether
or not aproposed project will have such an adverse effect shall be made by theissuing authority.
However, awritten opinion of the Program on whether or not a proposed project will have such
an adverse effect shall be presumed by the issuing authority to be correct. This presumptionis
rebuttable and may be overcome upon aclear showing to the contrary.

The conservation commission shall not issue an Order of Conditions under 310 CMR
10.05(6) regarding any such project for at least 30 days after the filing of the Notice of Intent,
unless the Program before such time period has elapsed has either determined that the resource
area(s) which would be altered by the project is not in fact within the habitat of a state-listed
species or, if it has determined that such resource area(s) isin fact within rare species habitat,
rendered awritten opinion as to whether the project will have an adverse effect on that habitat.

Notwithstanding any other provision of 310 CMR 10.37, should an Environmental Impact
Report be required for a proposed project under the M.G.L. c. 60, 88 6 through 62H, as
determined by 301 CMR 11.00 the performance standard established under 310 CM R 10.37 shall
only apply to proposed projects which would alter the habitat of a rare species for which an
occurrence has been entered into the official database of the M assachusettsNatural Heritageand
Endangered Species Program prior to the time that the Secretary of the Executive Office of
Environmental Affairshasdetermined, in accordancewiththe provisionsof 301 CMR 11.09(4),
that afinal Environmental Impact Report for that project adequately and properly complieswith
the M.G.L. c. 30, 88 6 through 62H (unless, subsequent to that determination, the Secretary
requires supplemental information concerning state-listed species, in accordance with the
provisions of 301 CMR 11.17).

10.51: Introduction

310CMR 10.51 through 10.60 appliesto all work whichwill remove, fill, dredge or alter any
bank, bordering vegetated wetland, land under water bodies and waterways, land subject to
flooding or riverfront area. 310 CMR 10.51 through 10.60 pertains to inland (as opposed to
coastal) wetlands, and is promulgated in addition to 310 CMR 10.01 through 10.10 and
310 CMR 10.21 through 10.37. A project may be subject to regulation under both 310 CMR
10.01 through 10.10 and 310 CMR 10.21 through 10.37, in which case compliance with al
applicable regulationsis required.

310 CMR 10.51 through 10.60 isgrouped into fiveresource areas. Each section beginswith
aPreamble which specifiestheinterestsidentifiedin M.G.L. c. 131, § 40 to which that resource
areaisor islikely to besignificant. The next subsection definesthe resource areaand describes
the characteristics of that area which are critical to the protection of the interests so identified.
The next subsection setsforth the presumptions concerning the significance of theresource area.
The last subsection contains the general performance standards to be applied to any work that
will remove, fill, dredge or alter the resource area.

10.52: Purpose

310 CMR 10.51 through 10.60 isintended to establish criteriaand standards for the uniform
and coordinated administration of the provisionsof M.G.L. c. 131, 840. Itisintended to ensure
that development in and near inland wetlands is sited, designed, constructed and maintained in
amanner that protectsthe public interestsidentifiedin M.G.L. c. 131, § 40 and served by these
resource aress.
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310 CMR 10.51 through 10.60 is intended to ensure coordination between the divisions of
the Department and between the Department and other EOEA agencies, and to ensure
consideration by the Department of rel evant policies, lawsor programsof other EOEA agencies.
310 CMR 10.51 through 10.60 is, in addition, intended to be consistent with and form a part of
the Commonwealth's Coastal Zone M anagement Program asit hasbeen promul gated and defined
by 301 CMR 21.00 issued pursuant to M.G.L. c. 21A and entitled " Establishment of the Coastal
ZoneManagement Program by the Executive Office of Environmental Affairs'. 310 CMR 10.51
through 10.60, however, is adopted independently under M.G.L. c. 131, § 40 and would remain
in full force and effect in the absence of 301 CMR 21.00.

310 CMR 10.51 through 10.60 is intended to notify both persons proposing work in Areas
Subject to Protection Under M.G.L. c. 131, 8§ 40 and those regulating that work as to the
performance standardsthat should be applied. These standardsareintended to identify thelevel
of protection that theissuing authority must imposein order to contributeto the protection of the
interestsidentified in M.G.L. c. 131, §40. It istheresponsibility of the person proposing work
to design and complete his project in conformance with these performance standards. It isthe
responsibility of the issuing authority to impose such conditions on a proposed project as to
ensure that the project is designed and completed in a manner consistent with these standards.

10.53: General Provisions

(1) If theissuing authority determinesthat aresource areais significant to an interest identified
in M.G.L. c. 131, § 40 for which no presumption is stated in the Preamble to the applicable
section, the issuing authority shall impose such conditions as are necessary to contribute to the
protection of such interests. For work in the buffer zone subject to review under 310 CMR
10.02(2)(b)3., the issuing authority shall impose conditions to protect the interests of the Act
identified for the adjacent resource area. The potential for adverse impacts to resource areas
from work in the buffer zone may increase with the extent of the work and the proximity to the
resource area. Theissuing authority may consider the characteristics of the buffer zone, such as
the presence of steep slopes, that may increase the potential for adverse impacts on resource
areas. Conditions may include limitations on the scope and location of work in the buffer zone
asnecessary to avoid alteration of resourceareas. Theissuing authority may requireerosion and
sedimentation control s during construction, aclear limit of work, and the preservation of natural
vegetation adjacent to theresourceareaand/or other measures commensurate with the scopeand
location of the work within the buffer zone to protect the interests of the Act. Where abuffer
zone has already been developed, the issuing authority may consider the extent of existing
development in its review of subsequent proposed work and, where prior development is
extensive, may consider measures such as the restoration of natural vegetation adjacent to a
resource areato protect the interest of the Act. The purpose of preconstruction review of work
in the buffer zone isto ensure that adjacent resource areas are not adversely affected during or
after completion of the work.

(2) When the site of a proposed project is subject to a Restriction Order which has been duly
recorded under the provisionsof M.G.L. c. 131, § 40A, such aproject shall conform to both the
provisions contained in that Order and 310 CMR 10.51 through 10.60.

(3) Notwithstanding the provisions of 310 CMR 10.54 through 10.58 and 10.60, the issuing
authority may issue an Order of Conditions and impose such conditionsaswill contribute to the
interestsidentifiedin M.G.L. c. 131, § 40 permitting thefollowing limited projects (although no
such project may be permitted which will have any adverse effect on specified habitat sites of
rare vertebrate or invertebrate species, as identified by procedures established under 310 CMR
10.59). Inthe exercise of this discretion, the issuing authority shall consider the magnitude of
the alteration and the significance of the project site to the interestsidentified in M.G.L. c. 131,
8§ 40, the availability of reasonable aternatives to the proposed activity, the extent to which
adverse impacts are minimized, and the extent to which mitigation measures, including
replication or restoration, are provided to contribute to the protection of the interests identified
inM.G.L. c. 131, § 40.
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(& Work on land to be used primarily and directly in the raising of animals, including but
not limited to dairy cattle, beef cattle, poultry, sheep, swine, horses, ponies, mules, goats,
bees and fur-bearing animals or on land to be used in arelated manner which is incidental
thereto and represents a customary and necessary use in raising such animals; and work on
land to be used primarily and directly in the raising of fruits, vegetables, berries, nuts and
other foods for human consumption, feed for animals, tobacco, flowers, sod, trees, nursery
or greenhouse products, and ornamental plants and shrubs; or onland to be used in arelated
manner which isincidental thereto and represents a customary and necessary use in raising
such products, provided they are carried out in accordance with the following general
conditions and any additional conditions deemed necessary by the issuing authority:

1. thereshall occur no changein the existing topography or the existing soil and surface

water levels of the area;

2. all fertilizers, pesticides, herbicides and other such materials shall be used in

accordancewith all applicable state and federal lawsand regulationsgoverningtheir use;

and
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3. al activities shall be undertaken in such amanner asto prevent erosion and siltation

of adjacent water bodies and wetlands as specified by the U.S.D.A. Soil Conservation

Service, "Guidelinesfor Soil and Water Conservation”. A planprepared by theU.S.D.A.

Soil Conservation Servicethrough acounty conservation district for theimprovement of

land for agriculture shall be deemed adequate to prevent erosion and siltation.
(b) Work on land to be used primarily and directly in the raising of cranberries or on land
to be used in arelated manner which is incidental thereto and represents a customary and
necessary use in raising such products, provided it is carried out in accordance with the
following general conditionsand any additional conditions deemed necessary by theissuing
authority:

1. al fertilizers, pesticides, herbicides and other such materials shall be used in

accordancewith all applicablestate and federal |lawsand regulationsgoverningtheir use;

and

2. dl activities shall be undertaken in such amanner asto prevent erosion and siltation

of adjacent water bodies and wetlands as specified by the U.S.D.A. Soil Conservation

Service, "Guidelines for Soil and Water Conservation”.
(c) Work on land to be used primarily and directly in the raising of forest products under
aplanned program to improve the quantity and quality of a continuous crop or on land to be
usedinarelated manner whichisincidental thereto and representsacustomary and necessary
use in raising such products, provided it is carried out in accordance with the following
general conditionsand any additional conditions deemed necessary by theissuing authority:

1. thereshall occur no changein the existing topography or the existing soil and surface

water levels of the area except for temporary access roads;

2. the removal of trees shall occur only during those periods when the ground is

sufficiently frozen, dry or otherwise stable to support the equipment used; and

3. al activities shall be undertaken in such amanner asto prevent erosion and siltation

of adjacent water bodies and wetlands as specified by the U.S.D.A. Soil Conservation

Service, "Guidelines for Soil and Water Conservation.”

4. the placement of slash, branches and limbs resulting from the cutting and removal

operations shall not occur within 25 feet of the bank of awater body.
(d) The construction, reconstruction, operation and maintenance of underground and
overhead public utilities, such as electrical distribution or transmission lines, or
communication, sewer, water and natural gaslines, may be permitted, in accordancewiththe
following general conditionsand any additional conditions deemed necessary by theissuing
authority:

1. theissuing authority may require areasonable alternative route with fewer adverse

effects for aloca distribution or connecting line not reviewed by the Energy Facilities

Siting Council;

2.  best available measures shall be used to minimize adverse effects during

construction;

3. the surface vegetation and contours of the area shall be substantially restored; and

4. dl sewer lines shall be constructed to minimize inflow and leakage.
(e) The construction and maintenance of anew roadway or driveway of minimum legal and
practical width acceptable to the planning board, where reasonable alternative means of
access from a public way to an upland area of the same owner is unavailable. Such roadway
or driveway shall be constructed in a manner which does not restrict the flow of water.
Reasonabl e aternative means of access may include any previoudly or currently available
alternatives such as realignment or reconfiguration of the project to conform to 310 CMR
10.54 to 310 CMR 10.58 or to otherwise minimize adverse impacts on resource areas. The
issuing authority may require the applicant to utilize access over an adjacent parcel of land
currently or formerly owned by the applicant, or in which the applicant has, or can obtain,
an ownership interest. The applicant shall design the roadway or driveway according to the
minimum length and width acceptable to the Planning Board, and shall present reasonable
aternative means of access to the Board. The applicant shall provide replication of
bordering vegetated wetlands and compensatory flood storage to the extent practicable. In
the Certificate of Compliance, theissuing authority may continue acondition imposed inthe
Order of Conditionsto prohibit further activities under 310 CMR 10.53(3)(e).
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(f) Maintenance and improvement of existing public roadways, but limited to widening less
than a single lane, adding shoulders, correcting substandard intersections, and improving
inadequate drainage systems.
(g) The excavation of wildlife impoundments, farm ponds and ponds for fire protection.
Theaboveusesareallowed provided that nofill or other material is placed upon the wetland
except as may be necessary to construct said impoundments or ponds, to provide access
thereto, and to provide bank stabilization.
(h) The maintenance of beaches and boat |aunching ramps which existed on the effective
date of 310 CMR 10.51 through 10.60 (April 1, 1983).
(i)  The maintenance, repair and improvement (but not substantial enlargement) of
structures, including damsand reservoirs and appurtenant worksto such damsand reservoirs,
buildings, piers, towers, headwalls, bridges, and culverts which existed on the effective date
of 310 CMR 10.51 through 10.60 (April 1, 1983). When water levels are drawn down for
the maintenance, repair, or improvement of damsor reservoirs or appurtenant worksto such
dams or reservoirs under 310 CMR 10.53(3)(i), water levelsthat existed immediately prior
to such projects being undertaken shall be restored upon completion of the work, and anew
Notice of Intent need not be filed for such restoration.
(1) The construction and maintenance of catwalks, footbridges, wharves, docks, piers,
boathouses, boat shelters, duck blinds, skeet and trap shooting decks and observation decks;
provided, however, that such structures are constructed on pilingsor posts so asto permit the
reasonably unobstructed flowage of water and adequate light to maintain vegetation.
(K) The routine maintenance and repair of road drainage structures including culverts and
catch basins, drainage easements, ditches, watercourses and artificial water conveyancesto
insure flow capacities which existed on the effective date of 310 CMR 10.51 through 10.60
(April 1, 1983).
() The construction, reconstruction, operation or maintenance of water dependent uses;
provided, however that:
1. any portion of such work which alters a bordering vegetated wetland shall remain
subject to the provisions of 310 CMR 10.55,
2. such work in any other resource area(s) found to be significant to flood control or
prevention of storm damage shall meet the performance standardsfor that interest(s), and
3. adverse impacts from such work in any other resource area(s) shall be minimized
regarding the other statutory interests for which that resource area(s) is found to be
significant.
(m) Lakedrawdown projects (except those related to the breaching of adam or areservoir
or an appurtenant work to such dam or reservoir) undertaken in response to written Orders
or Recommendation L ettersissued by the Department of Environmental Management Office
of Dam Safety (DEM). The issuing authority shall, in the Order of Conditions, limit the
duration of the drawdown based on information contained in the written finding or
superseding finding by DEM pursuant to M.G.L. c. 253, 88 44 through 50, concerning the
time required to repair the dam and the economic practicability of repairing the dam. Inno
event shall the drawdown continue longer than three years without anew or extended Order
of Conditions being obtained. Water levels that existed immediately prior to such
drawdowns shall be restored no later than the expiration date of the Order of Conditions or
any new or extended Order of Conditions, and a new Notice of Intent need not be filed for
such restoration.
(n) Airport vegetation removal projects; provided, however, that:
1. such projects must be undertaken in order to comply with Federa Aviation
Administration (FAA) Regulation Part 77 (14 CFR Part 77), FAA Advisory Circular
150/5300-13 (Navigationa Aidsand Approach Light Systems), and FAA Order 6480.4
(Air Traffic Control Tower Siting Criteria), all asamended, or to comply withthe airport
approach regulations set forth in M.G.L. c. 90, 88 40A through 40I, inclusive;
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2. such projects must be undertaken at airports that are managed by the M assachusetts
Port Authority (Massport) or that are subject to certification by the Massachusetts
Aeronautics Commission (MAC);
3. therequirement outlined in 310 CMR 10.53(3)(n)1. must be certified in writing by
the FAA or by the MAC,;
4. such projects shall not include the construction of new airport facilities or the
expansion or relocation of existing airport uses;
5. Notices of Intent filed for such projects shall:
a. delineate the vegetation requiring removal;
b. delineate the affected resource aress;
c. identify the proposed method for removal of vegetation and analyze alternatives.
At aminimum, the aternatives analysis shall include:
i. anaternative (based on aFederal Aviation Administration waiver or airport
operation changes) that does not alter resourceareas, which will providebaseline
datafor evaluating other alternatives;
ii. an assessment of impacts to resource areas resulting from mechanical
methods of vegetation removal, including the use of both large and small
equipment; and
iii. anassessment of impactsto resource areas resulting from chemica methods
of vegetation removal;
d. quantify the likely impacts to wildlife habitat and water quality;
e. evaluate possible mitigation measures, including but not limited to an assessment
of erosion and sedimentation controls, wetland restoration, wetland replication,
on-site and off-site wetland enhancement, herbicide application guidelines, spill
containment plans, development restrictions, monitoring, and compensatory flood
storage; and
f. propose a five-year airport vegetation management plan. The vegetation
management plan shall, at minimum, contain a purpose and goal s statement, identify
all airport protective zones, identify proposed vegetation management areas within
the protective zones, and identify and prioritize future vegetation removal projects.
Updated vegetation management plans shall be provided for each Notice of Intent
filed after the expiration of the most recent five-year vegetation management plan
period;
6. where such projects require the filing of a Notice of Intent in more than one
municipality, the Notice of Intent filed in each municipality shall describe the total
impacts to resource areas proposed for the entire project;
7. inaddition to existing notice requirements contained in 310 CMR 10.00, for projects
pursuant to 310 CMR 10.53(3)(n) copies of each Notice of Intent shall be filed
simultaneously with the Massachusetts Department of Food and Agriculture, the
M assachusetts Historical Commission, the M assachusetts Department of Environmental
Management (Areas of Critical Environmental Concern Program), and the Division of
Water Supply in the Department of Environmental Protection; and
8. such projectsshall be designed, constructed, implemented, operated, and maintained
to avoid or, where avoidance is not practicable, to minimize impacts to resource areas,
and to meet the following standards to the maximum extent practicable:
a. hydrological changesto resource areas shall be minimized;
b. best management practices shall be used to minimize adverse impacts during
construction, including prevention of erosion and siltation of adjacent water bodies
and wetlands in accordance with standard U.S.D.A. Soil Conservation Service
methods,
c. mitigating measures shall beimplemented that contribute to the protection of the
interestsidentified in M.G.L. c. 131, § 40;
d. compensatory storage shall be provided in accordance with the standards of 310
CMR 10.57(4)(a)1. for al flood storage volume that will be lost;
€. no access road or other structure or activity shall restrict flows so asto cause an
increase in flood stage or velocity;
f. no changein the existing surface topography or the existing soil and surface water
levels shall occur except for temporary access roads,
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g. temporary structuresand work areasin resource areas, such as access roads, shall
be removed within 30 days of completion of the work. Temporary alterations to
resource areas shall be substantially restored to preexisting hydrology and
topography. At least 75% of the surface of any area of disturbed vegetation shall be
reestablished with indigenous wetland plant specieswithin two growing seasonsand
prior to said vegetative reestablishment any exposed soil in the area of disturbed
vegetation shal be temporarily stabilized to prevent erosion in accordance with
standard U.S.D.A. Soil Conservation Service methods;

h. work in resource areas shall occur only during those periods when the ground is
sufficiently frozen, dry, or otherwise stable to support the equi pment being used; and
i. dlash, branches, and limbsresulting from cutting and removal operations shall not
be placed within 25 feet of the bank of any water body.

(o) The exploration, development, construction, expansion, maintenance, operation, and
replacement of publicwater supply wellsor wellfields (including necessary associ ated roads,
ways, structures, and underground and overhead utility lines) derived from groundwater,
provided, however, that:

1. approval for thewater supply has been granted under the Public Water Supply Source
Approva Process pursuant to 310 CMR 22.21 and/or the Water Management Act,
M.G.L. c. 21G. Thisgeneral condition shall not apply to exploration; and

2. such projectsshall be designed, constructed, implemented, operated, and maintained
to avoid or, where avoidance is not practicable, to minimize impacts to resource areas,
and to meet the following standards to the maximum extent practicable:

a. hydrological changesto resource areas shall be minimized;

b. best management practices shall be used to minimize adverse impacts during
construction, including prevention of erosion and siltation of adjacent water bodies
and wetlands in accordance with standard U.S.D.A. Soil Conservation Service
methods,

c. mitigating measures shall beimplemented that contribute to the protection of the
interestsidentified in M.G.L. c. 131, § 40;

d. compensatory storage shall be provided in accordance with the standards of 310
CMR 10.57(4)(a)1. for al flood storage volume that will be lost;

€. no access road or other structure or activity shall restrict flows so as to cause an
increase in flood stage or velocity;

f. temporary structures and work areas in resource areas, including access roads,
shall be removed within 30 days of completion of the work. Temporary alterations
to resource areas shall be substantially restored to preexisting hydrology and
topography. At least 75% of the surface of any area of disturbed vegetation shall be
reestablished with indigenouswetland plant specieswithin two growing seasonsand
prior to said vegetative reestablishment any exposed soil in the area of disturbed
vegetation shal be temporarily stabilized to prevent erosion in accordance with
standard U.S.D.A. Soil Conservation Service methods; and

g. work in resource areas shall occur only when the ground is sufficiently frozen,
dry, or otherwise stable to support the equipment being used.

(p) Theclosure of landfills when undertaken to comply with the requirements of 310 CMR
19.000; provided, however, that:

1. aproject design dternative analysis shall be prepared in accordance with 310 CMR
19.150; and

2. such projectsshall be designed, constructed, implemented, operated, and maintained
to avoid or, where avoidance is not practicable, to minimize impacts to resource areas,
and to meet the following standards to the maximum extent practicable:

a. hydrological changesto resource areas shall be minimized;

b. best management practices shall be used to minimize adverse impacts during
construction, including prevention of erosion and siltation of adjacent water bodies
and wetlands in accordance with standard U.S.D.A. Soil Conservation Service
methods,

c. mitigating measures shall beimplemented that contribute to the protection of the
interestsidentified in M.G.L. c. 131, § 40;

d. compensatory storage shall be provided in accordance with the standards of 310
CMR 10.57(4)(a)1. for al flood storage volume that will be lost;
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€. Nno access road, assessment or monitoring device, or other structure or activity
shall restrict flows so as to cause an increase in flood stage or velocity;

f. temporary structures and work areas in resource areas, such as access roads and
assessment and monitoring devices, shall be removed within 30 days of the
Department'swritten determination that theclosure of thefacility hasbeen compl eted
in accordance with the closure permit. Temporary alterationsto resource areas shall
be substantially restored to preexisting hydrology and topography. At least 75% of
the surface of any areaof disturbed vegetation shall be reestablished with indigenous
wetland plant species within two growing seasons and prior to said vegetative
reestablishment any exposed soil in the area of disturbed vegetation shall be
temporarily stabilized to prevent erosion in accordance with standard U.S.D.A. Soil
Conservation Service methods. Temporary structures, work areas, and alterationsto
resource areas arethosethat no longer are necessary to fulfill the requirementsof 310
CMR 19.000;

g. except for direct impactsto resource areas caused by the final cap and cover on
the landfill, no changes in the existing topography or the existing soil and surface
water levels shall be permitted, except for those resulting from temporary access
roads;

h. work in resource areas shall occur only when the ground is sufficiently frozen,
dry, or otherwise stable to support the equipment used; and

i. such projects shall not include the construction of new landfills or the expansion
or modification of existing landfills.

(q) Assessment, monitoring, containment, mitigation, and remediation of, or other response
to, arelease or threat of release of oil and/or hazardous material in accordance with the
provisions of 310 CMR 40.0000 and the following general conditions (although no such
measure may be permitted which isdesigned in accordance with the provisions of 310 CMR
40.1020 solely to reduce contamination to alevel lower than that which isneeded to achieve
"No Significant Risk" as defined in 310 CMR 40.0006(10)):

1. there are no practicable aternatives to the response action being proposed that are
consistent with the provisions of 310 CMR 40.0000 and that would be less damaging to
resource areas. The aternatives anaysis shall include, at a minimum, the following:
a. an aternativethat does not alter resource areas, which will provide baseline data
for evaluating other aternatives,; and
b. an assessment of alternatives to both temporary and permanent impacts to
resource aress.
A "Comprehensive Remedial Action Alternative" that is selected in accordance with the
provisions of 310 CMR 40.0851 through 40.0869 shall be deemed to have met the
requirements of 310 CMR 10.53(3)(qg)1.; and
2. such projectsshall be designed, constructed, implemented, operated, and maintained
to avoid or, where avoidance is not practicable, to minimize impacts to resource areas,
and shall meet the following standards to the maximum extent practicable:
a. hydrological changesto resource areas shall be minimized;
b. best management practices shall be used to minimize adverse impacts during
construction, including prevention of erosion and siltation of adjacent water bodies
and wetlands in accordance with standard U.S.D.A. Soil Conservation Service
methods,
c. mitigating measures shall beimplemented that contribute to the protection of the
interests identified in M.G.L. c. 131, § 40;
d. compensatory storage shall be provided in accordance with the standards of 310
CMR 10.57(4)(a)1. for al flood storage volume that will be lost;
€. Nno access road, assessment or monitoring device, or other structure or activity
shall restrict flows so as to cause an increase in flood stage or velocity;
f. temporary structures and work areas in resource areas, such as access roads and
assessment and monitoring devices, shall be removed within 30 days of completion
of thework. Temporary aterations to resource areas shall be substantially restored
to preexisting hydrology and topography. At least 75% of the surface of any area of
disturbed vegetation shall be reestablished with indigenous wetland plant species
within two growing seasonsand prior to said vegetative reestablishment any exposed
soil in the area of disturbed vegetation shall be temporarily stabilized to prevent
erosion in accordance with standard U.S.D.A. Soil Conservation Service methods.
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Temporary structures, work areas, and alterationsto resource areas are those that no
longer are necessary to fulfill the requirements of 310 CMR 40.0000; and
g. work inresource areas shall occur only when the ground is sufficiently frozen,
dry, or otherwise stable to support the equipment being used.
() The construction of a new access for forestry, including leaving in place an access
constructed in accordance with 310 CMR 10.04(Agriculture)(b)14.d., or the enlargement of
an existing access for forestry, provided that:
1. theaccessis constructed:
a. in accordance with a Forest Cutting Plan approved by the Department of
Environmental Management (DEM) under the provisions of M.G.L. c. 132, 88 40
through 46; or
b. on land subject to a permanent, recorded conservation restriction that has been
createdin accordancewith M.G.L. c. 184, 88 31 through 33, inclusive, and maintains
the land in perpetua forest use;
2. the accessis of the minimum practicable width that is required for the cutting and
removal of trees,
3. practicable alternative access across upland in not available;
4. the number of access ways located within resource areas is minimized,
5. activities shall be conducted when the soil is frozen, dry, or otherwise stable to
support the equipment used;
6. the access does not increase flood stage or velocity;
7. thedesign and installation of the access complies with the Massachusetts Forestry
Best Management Practices Manua. When the access involves fill, culverts or other
structures that will obstruct flow, it shall be designed, constructed, and maintained in
accordance with the M assachusetts Forestry Best Management PracticesManua. When
crossings involve fill, culverts or other structures that will obstruct flow, they shall be
designed, constructed, and maintained in accordance with the Massachusetts Forestry
Best Management Practices Manua to alow the unobstructed passage of existing flows
for at least the 25 year storm; and
(s) the cutting of trees by owners for their own use of more than 10,000 board feet or 20
cords but lessthan 25,000 board feet or 50 cords during any 12 month period, provided that:
1. after the cutting, the remaining trees in the resource area shall be evenly distributed
throughout the area where cutting occurred and the crown cover shall not be less than
50%. Crown cover is determined as the percent of the ground's surface that would be
covered by avertical projection of foliage from trees with adiameter at breast height of
fiveinches or greater, where minor gaps between branches are disregarded and areas of
overlapping foliage are counted only once;
2. the cutting and removal of trees shall occur only during those periods when the
ground is sufficiently frozen, dry, or otherwise stable to support the equipment used,;
3. thecutting, removal, or other destruction of trees and understory vegetation shall be
minimized within 25 feet of the bank of a water body, except for the purpose of
providing access for the activities described in 310 CMR 10.04(Agriculture)(b)15.;
4. the placement of dash, branches, and limbs resulting from cutting and removal
operations shall not occur within 25 feet of the bank of awater body;
5. no filling, excavation, or other change shall occur in the existing topography or
hydrology of aresource area; and
6. landingsfor forest products shall not be located in Bordering V egetated Wetland or
Bank.

(4) Notwithstanding the provisionsof 310 CMR 10.54 through 10.58, theissuing authority may
issue an Order of Conditions for projects which will improve the natural capacity of aresource
area(s) to protect the interests identified in M.G.L. c. 131, 8§ 40 (although no such project may
be permitted which will have any adverse effect on specified wildlife habitat sites of rare
vertebrateor invertebrate speciesasidentified by procedures established under 310 CMR 10.59).
Such projectsinclude, but are not limited to, theremoval of aquatic nuisancevegetationtoretard
pond and | ake eutrophi cation and the thinning or planting of vegetationto improve habitat val ue.

(5) Notwithstanding the provisionsof 310 CMR 10.53(1), 10.54 through 10.58, and 10.60, the
issuing authority shall issue an Order of Conditions permitting for the support of existing
agricultural production the reconstruction of existing dikes, the construction of new ponds or
reservoirs, the expansion of existing ponds or reservoirs, and the construction of tailwater
recovery systems and by-pass canals/channels, provided that the following criteria are met:
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(@ The Notice of Intent shall include al relevant portions of the farm Conservation Plan
(CP) covering the work which has been prepared for the property and the applicant in
cooperation with the United States Soil Conservation Service (SCS) pursuant to the January
20, 1993, Memorandum of Understanding (MOU) between the Department and SCS
concerning CPs. At a minimum, the Notice of Intent shall include a description of the
project, the number of square feet of each type of resource areathat will be altered, and the
alternatives that were considered in order to avoid aterations of wetland resource areas.
(b) Thereshall be arebuttable presumption, which may be overcome upon aclear showing
to the contrary, that:

1. work described in the CP avoids impacts to wetland resource areas or minimizes

impacts where they are unavoidable; and

2. construction specifications and mitigation measures contained in the CP minimize

impacts where impacts are unavoidable and adequately protect the interests of M.G.L.

c. 131, 8§ 40.
(c) If any presumption set forthin 310 CMR 10.53(5)(b) is overcome upon aclear showing
to the contrary, the issuing authority shall impose such conditions on the work as are
necessary to restore the presumption.
(d) Theproject will not have any adverse effect on specified habitat sites of rare vertebrate
or invertebrate species, as identified by procedures established under 310 CMR 10.59.
(e) The maximum amount of Bordering Vegetated Wetland which may be altered by the
above activitiesis:

1. 20,000 square feet for the construction or expansion of a pond or reservoir;

2. 20,000 sguare feet for the construction of atailwater recovery system;

3. 20,000 sgquare feet for the construction of a by-pass canal/channel; and

4. 10,000 square feet for the reconstruction of an existing dike.
(f) Thereshall not be any filling or dredging of a Salt Marsh.

(6) Notwithstanding the provisionsof 310 CMR 10.58, theissuing authority may issuean Order
of Conditionsfor the construction, rehabilitation, and maintenance of footpaths, bikepaths, and
other pedestrian or nonmotorized vehicle access to or along riverfront areas but outside other
resource areas, provided that adverse impacts from the work are minimized and that the design
specifications are commensurate with the projected use and are compatible with the character
of theriverfront area. Generally, the width of the access shall not exceed ten feet of pavement,
except within an areathat is already atered (e.g., railroad beds within rights of way). Access
shall not be located in verna pools or fenced in a manner which would impede the movement
of wildlife.

10.54: Bank (Naturally Occurring Banks and Beaches)

(1) Preamble. Banks are likely to be significant to public or private water supply, to ground
water supply, to flood control, to storm damage prevention, to the prevention of pollution and
to the protection of fisheries and wildlife habitat. Where Banks are composed of concrete,
asphalt or other artificial impervious material, said Banks are likely to be significant to flood
control and storm damage prevention.

Banks are areas where ground water discharges to the surface and where, under some
circumstances, surface water recharges the ground water.

Where Banks are partially or totally vegetated, the vegetation serves to maintain the Banks
stability, which in turn protects water quality by reducing erosion and siltation.

Banks may also provide shade that moderates water temperatures, as well as providing
breeding habitat, escape cover and food, al of which are significant to the protection of fisheries.
Banks which drop off quickly or overhang the water's edge often contain numerous undercuts
whicharefavoritehiding spotsfor important game speciessuch aslargemouth bass (Micropterus
salmoides).

The topography, plant community composition and structure, and soil structure of banks
together provideimportant food, shelter, migratory and overwintering areas, and breeding areas
for wildlife. Topography plays a role in determining the suitability of banks to serve as
burrowing or feeding habitat. Soil structure also plays arole in determining the suitability for
burrowing, hibernation and other cover. Bank topography and soil structure impact the bank's
vegetative structure, aswell. Bushes and other undergrowth, trees, vegetation extending from
the bank into the water, and vegetation growing aong the water's edge are also important to a
wide variety of wildlife. A number of tubers and berry bushes also grow in banks and serve as
important food for wildlife. Finally, banks may provide important shelter for wildlife which
needs to move between wetland areas.
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Banks act to confine floodwaters during the most frequent storms, preventing the spread of
water to adjacent land. Because Banks confine water during such storms to an established
channel they maintain water temperatures and depths necessary for the protection of fisheries.
The maintenance of cool water temperatures during warm weather is critical to the survival of
important game species such as brook trout (Salvelinus frontinalis), rainbow trout
(Oncorhynchus Mykiss) and brown trout (Salmo trutta). An alteration of a Bank that permits
water to frequently and consistently spread over a large and more shallow area increases the
amount of property which is routinely flooded, as well as elevating water temperature and
reducing fish habitat within the main channel, particularly during warm weather.

(2) Definition, Critical Characteristics and Boundary.

(& A Bank isthe portion of the land surface which normally abuts and confines a water
body. It occurs between awater body and avegetated bordering wetland and adjacent flood
plain, or, in the absence of these, it occurs between awater body and an upland.

A Bank may be partialy or totally vegetated, or it may be comprised of exposed soil,
gravel or stone.
(b) The physical characteristics of a Bank, as well as its location, as described in the
foregoing 310 CMR 10.54(2)(a), are critical to the protection of the interests specified in
310 CMR 10.54(2).
(c) The upper boundary of a Bank is the first observable break in the slope or the mean
annua flood level, whichever islower. The lower boundary of a Bank is the mean annual
low flow level.

(3) Presumption. Whereaproposed activity involvestheremoving, filling, dredging or altering
of a Bank, the issuing authority shall presume that such area is significant to the interests
specified in 310 CMR 10.54(1). This presumption is rebuttable and may be overcome upon a
clear showing that the Bank does not play arolein the protection of said interests. In the event
that the presumption isdeemed to have been overcome, theissuing authority shall makeawritten
determination to this effect, setting forth its grounds (Form 6).

(4) Generd Performance Standard.
(& Wherethe presumption set forth in 310 CMR 10.54(3) is not overcome, any proposed
work on a Bank shall not impair the following:
1. thephysical stability of the Bank;
2. thewater carrying capacity of the existing channel within the Bank;
3. ground water and surface water quality;
4. the capacity of the Bank to provide breeding habitat, escape cover and food for
fisheries;
5. the capacity of the Bank to provide important wildlife habitat functions. A project
or projectson asinglelot, for which Notice(s) of Intent isfiled on or after November 1,
1987, that (cumulatively) ater(s) up to 10% or 50 feet (whichever isless) of the length
of the bank found to be significant to the protection of wildlife habitat, shall not be
deemed toimpair its capacity to provideimportant wildlife habitat functions. Additional
alterations beyond the above threshold may be permitted if they will have no adverse
effects on wildlife habitat, as determined by procedures contained in 310 CMR 10.60.
(b) Notwithstanding the provisions of 310 CMR 10.54(4)(a), structures may be permitted
in or on a Bank when required to prevent flood damage to facilities, buildings and roads
constructed prior to the effective date of 310 CMR 10.51 through 10.60 or constructed
pursuant to a Notice of Intent filed prior to the effective date of 310 CMR 10.51 through
10.60 (April 1, 1983), including the renovation or reconstruction (but not substantial
enlargement) of such facilities, buildingsand roads, provided that thefollowing requirements
are met:
1. The proposed protective structure, renovation or reconstruction is designed and
constructed using best practical measures so as to minimize adverse effects on the
characteristics and functions of the resource area;
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2.  The applicant demonstrates that there is no reasonable method of protecting,
renovating or rebuilding the facility in question other than the one proposed.
(¢) Notwithstanding the provisions of 310 CMR 10.54(4)(a) or (b), no project may be
permitted which will have any adverse effect on specified habitat sites of rare vertebrate or
invertebrate species, as identified by procedures established under 310 CMR 10.59.

10.55: Bordering Vegetated Wetlands (Wet M eadows, Marshes, Swamps and Bogs)

(1) Preamble. Bordering Vegetated Wetlands are likely to be significant to public or private
water supply, to ground water supply, to flood control, to storm damage prevention, to
prevention of pollution, to the protection of fisheries and to wildlife habitat.

The plantsand soilsof Bordering V egetated Wetlands remove or detai n sediments, nutrients
(such as nitrogen and phosphorous) and toxic substances (such as heavy metal compounds) that
occur in run-off and flood waters.

Some nutrients and toxic substances are detained for years in plant root systems or in the
soils. Others are held by plants during the growing season and released as the plants decay in
thefall and winter. Thislatter phenomenon delays the impacts of nutrients and toxins until the
cold weather period, when such impacts are less likely to reduce water quality.

Bordering V egetated Wetlands are areas where ground water discharges to the surface and
where, under some circumstances, surface water discharges to the ground water.

The profusion of vegetationin Bordering V egetated Wetlands actsto slow down and reduce
the passage of flood waters during periods of peak flows by providing temporary flood water
storage and by facilitating water removal through evaporation and transpiration. This process
reduces downstream flood crests and resulting damage to private and public property. During
dry periods the water retained in Bordering V egetated Wetlandsis essential to the maintenance
of base flow levelsin rivers and streams, which in turn is important to the protection of water
quality and water supplies.

The Act defines freshwater wetlands by hydrology and vegetation. Hydrology isthe driving
force which creates wetlands, but it is a transient, tempora parameter. The presence of water
at or near the ground surface during a significant portion of the year supports, and in fact
promotes, thegrowth of wetland indicator plants. Prolonged or frequent saturation or inundation
also produces hydric soils, and creates anaerobic conditions that favor the growth of wetland
indicator plants. Hydric soils are direct indicators of long-term hydrologic conditions and are
present throughout the year.

Wetland vegetation supportsawide variety of insects, reptiles, amphibians, small mammals
and birdswhich areasource of food for important gamefish. Bluegills (Lepomis macrochirus),
pumpkinseeds (Lepomis gibbosus), yellow perch (Perca flavescens), rock bass (Ambloplites
rupestris) and al trout species feed upon nonaquatic insects. Large-mouth bass (Micropterus
salmoides), chain pickerel (Esox niger) and northern pike (Esox lucius) feed upon small
mammal s, snakes, nonaguatic insects, birds and amphibians.

Wetland vegetation provides shade which moderates water temperatures important to fish
life. Wetlands flooded by adjacent water bodies and waterways provide food, breeding habitat
and cover for fish. Fish populations in the larval stage are particularly dependent upon food
provided by over-bank flooding which occursduring peak flow periods (extreme storms) because
most river and stream channels do not provide sufficient quantities of the microscopic plant and
animal life required for food.

Bordering vegetated wetlands are probably the Commonwealth's most important inland
habitat for wildlife. The hydrologic regime, plant community composition and structure, soil
composition and structure, topography, and water chemistry of bordering vegetated wetlands
provideimportant food, shelter, migratory and overwintering areas, and breeding areasfor many
birds, mammals, amphibiansand reptiles. A widevariety of vegetated wetland plants, the nature
of which are determined in large part by the depth and duration of water, as well as soil and
water composition, are utilized by varied species asimportant areas for mating, nesting, brood
rearing, shelter and food (directly and indirectly). The diversity and interspersion of the
vegetative structure is also important in determining the nature of itswildlife habitat. Different
habitat characteristicsareused by different wildlife speciesduring summer, winter and migratory
Seasons.
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Although the vegetational community can often be analyzed to establish an accurate wetland
boundary, sole reliance on the presence of wetland indicator plants can be mideading because
some species thrive in both uplands and wetlands. Gently sloping areas often produce large
transitional zones where the vegetational boundary is difficult to delineate. Hydrology can
supplement vegetative criteriato enhance the technical accuracy, consistency, and credibility of
wetland boundary delineations, and are especially useful for analyzing disturbed sites.

(2) Definition, Critical Characteristics and Boundary.

(&) Bordering Vegetated Wetlands are freshwater wetlands which border on creeks, rivers,
streams, ponds and lakes. The types of freshwater wetlands are wet meadows, marshes,
swamps and bogs. Bordering Vegetated Wetlands are areas where the soils are saturated
and/or inundated such that they support a predominance of wetland indicator plants. The
ground and surface water regime and the vegetational community which occur in each type
of freshwater wetland are specified in M.G.L. c. 131, § 40.

(b) Thephysical characteristicsof BorderingV egetated Wetlands, asdescribedin 310 CMR

10.55(2)(a), are critical to the protection of the interests specified in 310 CMR 10.55(1).
(c) The boundary of Bordering Vegetated Wetlands is the line within which 50% or
more of the vegetational community consists of wetland indicator plants and saturated
or inundated conditionsexist. Wetland indicator plants shall include but not necessarily
be limited to those plant speciesidentified in the Act. Wetland indicator plants are also
those classified in the indicator categories of Facultative, Facultative+, Facultative
Wetland-, Facultative Wetland, Facultative Wetland+, or Obligate Wetland in the
National List of Plant Species That Occur in Wetlands: Massachusetts (Fish & Wildlife
Service, U.S. Department of the Interior, 1988) or plants exhibiting physiological or

morphological adaptationsto life in saturated or inundated conditions.

1. Areascontainingapredominance of wetlandindicator plantsare presumed toindicate
the presence of saturated or inundated conditions. Therefore, theboundary asdetermined
by 50% or more wetland indicator plants shall be presumed accurate when:

a. al dominant species have an indicator status of obligate, facultative wetland+,

facultativewetland, or facultative wetland- and theslopeisdistinct or abrupt between

the upland plant community and the wetland plant community;

b. the areawhere the work will occur is clearly limited to the buffer zone; or

c. theissuing authority determinesthat solereliance on wetland indicator plantswill

yield an accurate delineation.
2. When the boundary is not presumed accurate as described in 310 CMR
10.55(2)(c)1.a. through c. or to overcome the presumption, credible evidence shall be
submitted by a competent source demonstrating that the boundary of Bordering
V egetated Wetlandsisthelinewithin which 50% or more of the vegetational community
consists of wetland indicator plants and saturated or inundated conditions exist. The
issuing authority must evaluate vegetation and indicators of saturated or inundated
conditions if submitted by a credible source, or may require credible evidence of
saturated or inundated conditionswhen determining the boundary. Indicatorsof saturated
or inundated conditions sufficient to support wetland indicator plants shall include one
or more of the following:

a. groundwater, including the capillary fringe, within a major portion of the root

Zone;

b. observation of prolonged or frequent flowing or standing surface water;

c. characteristics of hydric soils.
3. Where an area has been disturbed (e.g. by cutting, filling, or cultivation), the
boundary is the line within which there are indicators of saturated or inundated
conditions sufficient to support a predominance of wetland indicator plants, a
predominance of wetland indicator plants, or credible evidence from acompetent source
that the area supported or would support under undisturbed conditions a predominance
of wetland indicator plants prior to the disturbance.
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(3) Presumption. Where aproposed activity involvesthe removing, filling, dredging or altering
of a Bordering Vegetated Wetland, the issuing authority shall presume that such area is
significant to the interests specified in 310 CMR 10.55(1). This presumption is rebuttable and
may be overcome upon a clear showing that the Bordering Vegetated Wetland does not play a
rolein the protection of said interests. In the event that the presumption is deemed to have been
overcome, the issuing authority shall make a written determination to this effect, setting forth
its grounds (Form 6).

(4) Generd Performance Standards.
(& Where the presumption set forth in 310 CMR 10.55(3) is not overcome, any proposed
work inaBordering Vegetated Wetland shall not destroy or otherwiseimpair any portion of
said area.
(b) Notwithstandingtheprovisionsof 310 CMR 10.55(4)(a), theissuing authority may issue
an Order of Conditions permitting work which results in the loss of up to 5000 square feet
of Bordering Vegetated Wetland when said areaisreplaced in accordancewith thefollowing
general conditions and any additional, specific conditions the issuing authority deems
necessary to ensure that the replacement areawill function in amanner similar to the area
that will belost:
1. the surface of the replacement area to be created ("the replacement area’) shall be
equal to that of the areathat will belost ("the lost area’);
2. the ground water and surface elevation of the replacement area shall be
approximately equal to that of the lost area;
3. Theoverall horizontal configuration and location of the replacement areawith respect
to the bank shall be similar to that of the lost areg;
4. the replacement area shall have an unrestricted hydraulic connection to the same
water body or waterway associated with the lost areg;
5. thereplacement areashall be located within the same general area of the water body
or reach of the waterway as the lost areg;
6. at least 75% of the surface of the replacement area shall be reestablished with
indigenous wetland plant species within two growing seasons, and prior to said
vegetative reestablishment any exposed soil in thereplacement areashall betemporarily
stabilized to prevent erosion in accordancewith standard U.S. Soil Conservation Service
methods; and
7. thereplacement areashall be provided in amanner which is consistent with all other
General Performance Standards for each resource areain Part 111 of 310 CMR 10.00.
Inthe exerciseof thisdiscretion, theissuing authority shall consider the magnitude of the
alteration and the significance of the project siteto the interestsidentifiedin M.G.L. c. 131,
8§ 40, the extent to which adverse impacts can be avoided, the extent to which adverse
impacts are minimized, and the extent to which mitigation measures, including replication
or restoration, are provided to contribute to the protection of the interests identified in
M.G.L. c. 131, § 40.
(c) Notwithstandingtheprovisionsof 310 CMR 10.55(4)(a), theissuing authority may issue
an Order of Conditions permitting work which results in the loss of a portion of Bordering
V egetated Wetland when;
1. said portion has a surface arealess than 500 square fest;
2. said portion extends in a distinct linear configuration ("finger-like") into adjacent
uplands; and
3. inthejudgment of the issuing authority it is not reasonable to scale down, redesign
or otherwise change the proposed work so that it could be compl eted without loss of said
wetland.
(d) Notwithstanding the provisions of 310 CMR 10.55(4)(a),(b) and (c), no project may be
permitted which will have any adverse effect on specified habitat sites of rare vertebrate or
invertebrate species, as identified by procedures established under 310 CMR 10.59.
(e) Any proposed work shall not destroy or otherwise impair any portion of a Bordering
V egetated Wetland that iswithin an Areaof Critical Environmental Concern designated by
the Secretary of Environmental Affairs under M.G.L. c. 21A, § 2(7) and 301 CMR 12.00.
This 310 CMR 10.55(4)(e):
1. supersedesthe provisions of 310 CMR 10.55(4)(b) and (c);
2. shall not apply if the presumption set forth at 310 CMR 10.55(3) is overcome;
3. shall not apply to work proposed under 310 CMR 10.53(3)(l); and
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4. shall not apply to maintenance of stormwater detention, retention, or sedimentation
ponds, or to maintenance of stormwater energy dissipating structures, that have been
constructed in accordance with avalid order of conditions.

10.56: Land Under Water Bodies and Waterways (Under any Creek, River, Stream, Pond or Lake)

(1) Preamble. Land Under Water Bodiesand Waterwaysislikely to besignificant to public and
private water supply, to ground water supply, to flood control, to storm damage prevention, to
prevention of pollution and to protection of fisheries and wildlife habitat. Where such land is
composed of concrete, asphalt or other artificial impervious material, said land is likely to be
significant to flood control and storm damage prevention.

Where Land Under Water Bodies and Waterways is composed of pervious material, such
land represents a point of exchange between surface and ground water.

The physical nature of Land Under Water Bodies and Waterwaysishighly variable, ranging
from deep organic and fine sedimentary deposits to rocks and bedrock. The organic soils and
sediments play an important role in the process of detaining and removing dissolved and
particul ate nutrients (such as nitrogen and phosphorous) from the surfacewater above. They also
serve as traps for toxic substances (such as heavy metal compounds).

Land Under Water Bodies and Waterways, in conjunction with banks, serves to confine
floodwater within adefinite channel during themost frequent storms. Fillingwithin thischannel
blocks flows which in turn causes backwater and overbank flooding during such storms. An
alteration of Land Under Water Bodiesand Waterwaysthat causeswater to frequently spread out
over alarger areaat alower depth increases the amount of property which isroutinely flooded.
Additionally, it resultsin an elevation of water temperature and adecrease in habitat in themain
channel, both of which are detrimental to fisheries, particul arly during periods of warm weather
and low flows.

Land under rivers, streams and creeks that is composed of gravel allows the circulation of
cold, well oxygenated water necessary for the survival of important game fish species such as
brook trout (Salvelinus frontinalis), rainbow trout (Oncor hynchus mykiss), brown trout (Salmo
trutto) and atlantic salmon (Salmon salar). River, stream and creek bottoms with a diverse
structure composed of gravel, large and small bouldersand rock outcrops provides escape cover
and resting areas for the above mentioned gamefish species (salmonids). Such bottom typealso
provides areas for the production of aquatic insects essential to fisheries.

Land under pondsand lakesisvital to alarge assortment of warmwater fish during spawning
periods. Species such as large mouth bass (Micropterus salmoides), smallmouth bass
(Micropterusdolomieui), bluegills (Lepomis macrochirus), pumpkinseeds (Lepomisgibbosus),
black crappie(Pomoxisnigromaculatus) and rock bass (Ambloplitesrupestris) build nestsonthe
lake and bottom substrates within which they shed fertilize their eggs.

The plant community composition and structure, hydrologic regime, topography, soil
composition and water quality of land under water bodies and waterways provide important
food, shelter, migratory and overwintering areas, and breeding areas for wildlife. Certain
submerged, rooted vegetation is eaten by water fowl and some mammals. Some amphibians (as
well as some invertebrate species eaten by vertebrate wildlife) attach their eggs to such
vegetation. Some aquatic vegetation protruding out of the water is also used for nesting, and
many species use dead vegetation resting on land under water but protruding above the surface
for feeding and basking Soil composition is also important for hibernation and for animals
which begin to burrow their tunnels under water. Hydrologic regime, topography, and water
quality not only affect vegetation, but also determine which speciesfeed in an area.

(2) Definition, Critical Characteristics and Boundaries.
(8 Land Under Water Bodies and Waterways s the land beneath any creek, river, stream,
pond or lake. Said land may be composed of organic muck or peat, fine sediments, rocks or
bedrock.
(b) Thephysical characteristics and location of Land Under Water Bodies and Waterways
specified in 310 CMR 10.56(2)(a) are critical to the protection of the interests specified in
310 CMR 10.56(1).
(c) The boundary of Land Under Water Bodies and Waterways is the mean annual low
water level.
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(3) Presumption. Where a project involves removing, filling, dredging or altering of Land
Under Water Bodies and Waterways, the issuing authority shall presume that such area is
significant to the interests specified in 310 CMR 10.56(1). This presumption is rebuttable and
may be overcome upon aclear showing that said land does not play arole in the protection of
said interests. In the event that the presumption is deemed to have been overcome, the issuing
authority shall make awritten determination to this effect, setting forth the grounds (Form 6).

(4) Generd Performance Standards.
(& Where the presumption set forth in 310 CMR 10.56(3) is not overcome, any proposed
work within Land Under Water Bodies and Waterways shall not impair the following:
1. Thewater carrying capacity within the defined channel, which is provided by said
land in conjunction with the banks;
2. Ground and surface water quality;
3. The capacity of said land to provide breeding habitat, escape cover and food for
fisheries; and
4. The capacity of said land to provide important wildlife habitat functions. A project
or projectson asinglelot, for which Notice(s) of intent isfiled on or after November 1,
1987, that (cumulatively) alter(s) up to 10% or 5,000 square feet (whichever isless) of
landinthisresourceareafound to be significant to the protection of wildlife habitat, shall
not be deemed to impair its capacity to provide important wildlife habitat functions.
Additional alterations beyond the above threshold may be permitted if they will have no
adverse effects on wildlife habitat, as determined by procedures established under
310 CMR 10.60.
(b) Notwithstandingtheprovisionsof 310 CMR 10.56(4)(a), theissuing authority may issue
an Order inaccordancewithM.G.L. c. 131, 840 to maintain or improveboat channel swithin
Land Under Water Bodies and Waterwayswhen said work is designed and carried out using
the best practical measures so as to minimize adverse effects such as the suspension or
transport of pollutants, increases in turbidity, the smothering of bottom organisms, the
accumulation of pollutants by organisms or the destruction of fisheries habitat or nutrient
source aress.
(c) Notwithstanding the provisions of 310 CMR 10.56(4)(a) or (b), no project may be
permitted which will have any adverse effect on specified habitat sites of rare vertebrate or
invertebrate species, as identified by procedures established under 310 CMR 10.59.

10.57: Land Subject to Flooding (Bordering and Isolated Areas)

(1) Preamble.
(8) Bordering Land Subject to Flooding:

1. BorderingLand Subject to Flooding isan areawhich floodsfrom arisein abordering
waterway or water body. Such areas are likely to be significant to flood control and
storm damage prevention.
2. Bordering Land Subject to Flooding provides a temporary storage area for flood
water which has overtopped the bank of the main channel of a creek, river or stream or
the basin of a pond or lake. During periods of peak run-off, flood waters are both
retained (i.e., slowly rel eased through evaporation and percol ation) and detained (slowly
released through surface discharge) by Bordering Land Subject to Flooding. Over time,
incremental filling of these areas causesincreases in the extent and level of flooding by
eliminating flood storage volume or by restricting flows, thereby causing increases in
damage to public and private properties.
3. Certain portions of Bordering Land Subject to Flooding are aso likely to be
significant to the protection of wildlife habitat. Theseinclude al areas on the ten year
floodplain or within 100 feet of the bank or bordering vegetated wetland (whichever is
further from thewater body or waterway, so long as such areais contained within the 100
year floodplain), and all vernal pool habitat on the 100 year floodplain, except for those
portionsof which havebeen so extensively altered by human activity that their important
wildlife habitat functions have been effectively eliminated (such "altered" areasinclude
paved and gravelled areas, golf courses, cemetaries, playgrounds, landfills, fairgrounds,
quarries, gravel pits, buildings, lawns, gardens, roadways (including median strips, areas
enclosed within highway interchanges, shoulders, and embankments), railroad tracks
(including ballast and embankments), and similar areas lawfully existing on November
1, 1987 and maintained as such since that time).
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Thehydrologic regime, plant community composi tion and structure, topography, soil
composition and proximity to water bodies and bordering vegetated wetlands of these
portions of bordering land subject to flooding provideimportant food, shelter, migratory
and overwintering areas, and breeding areas for wildlife. Nutrients from flood waters,
as well as the inundation of floodplain soil, create important wildlife habitat
characteristics, such as richness and diversity of soil and vegetation. A great many
species require or prefer habitat which is as close as possible to water and/or has moist
conditions, characteristics generally present on lower floodplains. Similarly, lower
floodplains, because of their proximity to water and vegetated wetlands, can provide
important shelter for wildlife which needs to migrate between such areas, or between
suchareasand uplands. The"edge" wherefloodplain habitat bordersvegetated wetlands
or water bodiesisfrequently very highinwildliferichnessand diversity. Similar "edges"
may be found elsewhere the lower floodplain, where differences in topography and
frequency of flooding have created varied soil and plant community composition and
structure.

Finally, vernal pool habitat is found at various locations throughout the 100 year
floodplain, the pool itself generally formed by meander scars, or sloughs |eft after the
main water channel has changed course. These pools are essential breeding sites for
certain amphibianswhich requireisol ated areasthat aregenerally flooded for at least two
continuous months in the spring and/or summer and are free from fish predators. Most
of these amphibiansremain near the breeding pool during the remainder of their lifecyle.
Many reptiles, birds and mammals also feed here.

(b) Isolated Land Subject to Flooding:

1. Isolated Land Subject to Flooding is an isolated depression or a closed basin which
serves as a ponding area for run-off or high ground water which has risen above the
ground surface. Such areasarelikely to belocally significant to flood control and storm
damageprevention. Inaddition, wheresuch areasareunderlain by perviousmaterial they
arelikely to be significant to public or private water supply and to ground water supply.
Where such areas are underlain by pervious material covered by a mat of organic peat
and muck, they are also likely to be significant to the prevention of pollution. Finaly,
where such areas are vernal pool habitat, they are significant to the protection of wildlife
habitat.

2. Isolated Land Subject to Flooding provides atemporary storage area where run-off
and high ground water pond and slowly evaporate or percolateinto the substrate. Filling
causes lateral displacement of the ponded water onto contiguous properties, which may
in turn result in damage to said properties.

3. Isolated Land Subject to Flooding, where it is underlain by pervious material,
provides a point of exchange between ground and surface waters. Contaminants
introduced into said area, such as septic system discharges and road salts, find easy
access into the ground water and neighboring wells. Where these conditions occur and
amat of organic peat or muck coversthe substrate of the area, said mat servesto detain
and remove contaminantswhich might otherwise enter the ground water and nei ghboring
wells.

4. Isolated Land Subject to Flooding, where it is vernal pool habitat, is an essential
breeding site for certain amphibians which require isolated areas that are generally
flooded for at least two continous monthsin the spring and/or summer and are free from
fish predators. Most of these amphibians remain near the breeding pool during the
remainder of their lifecycle. Many reptiles, birds and mammals also feed here.

(2) Definitions, Critical Characteristics and Boundaries.

() Bordering Land Subject to Flooding:

1. Bordering Land Subject to Flooding is an areawith low, flat topography adjacent to
and inundated by flood waters rising from creeks, rivers, streams, ponds or lakes. It
extends from the banks of these waterways and water bodies; where a bordering
vegetated wetland occurs, it extends from said wetland.

2. Thetopography and location of Bordering Land Subject to Flooding specified in the
foregoing 310 CMR 10.57(2)(a)1. are critical to the protection of the interests specified
in 310 CMR 10.57(1)(a). Where Bordering Land Subject to Flooding is significant to
the protection of wildlife habitat, the physical characteristics as described in the
foregoing 310 CMR 10.57(1)(a)(3) arecritical to the protection of that interest.
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3. The boundary of Bordering Land Subject to Flooding is the estimated maximum
lateral extent of flood water which will theoretically result from the statistical 100-year
frequency storm. Said boundary shall be that determined by reference to the most
recently available flood profile data prepared for the community within which the work
is proposed under the National Flood Insurance Program (NFIP, currently administered
by the Federa Emergency Management Agency, successor to the U.S. Department of
Housing and Urban Development). Said boundary, so determined, shall be presumed
accurate. This presumption may be overcome only by credible evidence from a
registered professional engineer or other professional competent in such matters.

Where NFIP Profile datais unavailable, the boundary of Bordering Land Subject to
Flooding shall be the maximum lateral extent of flood water which has been observed
or recorded. Intheevent of aconflict, theissuing authority may require the applicant to
determine the boundary of Bordering Land Subject to Flooding by engineering
calculations which shall be:

a. based upon adesign storm of seven inches of precipitation in 24 hours (i.e., a

Type Il Rainfall, as defined by the U.S. Soil Conservation Service);

b. based upon the standard methodologies set forth in U.S. Soil Conservation

Service Technica Release No. 55, Urban Hydrology for Small Watersheds and

Section 4 of the U.S. Soil Conservation Service, National Engineering Hydrology

Handbook; and

c. prepared by aregistered professional engineer or other professional competent in

such matters.
4. The boundary of the ten year floodplain is the estimated maximum lateral extent of
the flood water which will theoretically result from the statistical ten-year frequency
storm. Said boundary shall be determined as specified under 310 CMR 10.57(2)(a)3.,
except that where NFIP Profile datais unavailable, the boundary shall be the maximum
lateral extent of flood water which has been observed or recorded during a 10 year
frequency storm and, in the event of conflict, engineering calculations under 310 CMR
10.57(2)(a)3.a. shall be based on adesign storm of 4s/10 (4.8) inches of precipitationin
24 hours.
5. Theonly portions of this resource area which shall be presumed to be vernal pool
habitat are those that have been certified as such by the Massachusetts Division of
Fisheries and Wildlife, where said Division has forwarded maps and other information
needed to identify thelocation of such habitat to the Conservation Commission and DEP
prior to the filing of each Notice of Intent or Abbreviated Notice of Intent regarding that
portion. Such presumption isrebuttable, and may be overcome upon aclear showing to
the contrary. However, notwithstanding any other provision of 310 CMR 10.57, should
an Environmental Impact Report berequired for aproposed project asdetermined by 301
CMR 11.00 the performance standard established under this Section regarding vernal
pool habitat shall only apply to proposed projectswhichwould ater such habitatsashave
been identified prior to the time that the Secretary of the Executive Office of
Environmenta Affairs has determined, in accordance with the provisions of 301 CMR
11.09(4), that a final Environmental Impact Report for that project adequately and
properly complies with the M.G.L. c. 30, 8§ 6 through 62H (unless, subsequent to that
determination, the Secretary requires supplemental information concerning vernal pool
habitat, in accordance with the provisions of 301 CMR 11.17).
6. The boundary of vernal pool habitat is that certified by the Massachusetts Division
of Fisheries and Wildlife. In the event of a conflict of opinion, or the lack of a clear
boundary delineation certified by the Division of Fisheries and Wildlife, the applicant
may submit an opinion certified by a registered professional engineer, supported by
engineering cal cul ations, asto the probabl e extent of said habitat. Said cal culationsshall
be prepared in accordance with the genera requirements set forth in 310 CMR
10.57(2)(a)3.a. through c., except that the maximum extent of said water shall be based
upon the total volume (rather than peak rate) of run-off from the drainage area
contributing to the vernal pool and shall be further based upon a design storm of 26/10
(2.6) inches (rather than seven inches) of precipitation in 24 hours. Vernal pool habitat
shall include the areawithin 100 feet of the boundary of the vernal pool itself, insofar as
such areais contained within the boundaries of this resource area.
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(b) Isolated Land Subject to Flooding:

1. Isolated Land Subject to Flooding is an isolated depression or closed basin without
aninlet or an outlet. Itisan areawhich at least once ayear confines standing water to
avolume of at least %2 acre-feet and to an average depth of at least six inches.

Isolated Land Subject to Flooding may be underlain by pervious material, which in
turn may be covered by a mat of organic peat or muck.

2. The characteristics specified in the foregoing 310 CMR 10.57(2)(b)1. are critical to
the protection of the interests specified in 310 CMR 10.57(1)(b).

3. The boundary of Isolated Land Subject to Flooding is the perimeter of the largest
observed or recorded volume of water confined in said area.

In the event of a conflict of opinion regarding the extent of water confined in an
Isolated Land Subject to Flooding, the applicant may submit an opinion certified by a
registered professional engineer, supported by engineering calculations, as to the
probable extent of said water. Said cal culations shall be prepared in accordance with the
general requirements set forth in 310 CMR 10.57(2)(a)3.a. through c., except that the
maximum extent of said water shall be based upon the total volume (rather than peak
rate) of run-off from the drainage area contributing to the Isolated Land Subject to
Flooding and shall be further based upon the assumption that there is no infiltration of
said run-off into the soil within the Isolated Land Subject to Flooding.

4. The only portions of this resource area which shall be presumed to be vernal pool
habitat are those determined under procedures established in 310 CMR 10.57(2)(a)5.
5. Theboundary of vernal pool habitat isthat determined under procedures established
in 310 CMR 10.57(2)(a)6.

(3) Presumption. Where a project involves removing, filling, dredging or altering of Land
Subject to Flooding (both Bordering and Isolated Areas) the issuing authority shall presume that
such an area is significant to, and only to, the respective interests specified in 310 CMR
10.57(1)(a) and (b). Thispresumption may be overcome only upon aclear showing that said land
does not play arole in the protection of said interests. In the event that the presumption is
deemed to have been overcome, theissuing authority shall make awritten determination to this
effect, setting forth its grounds (Form 6).

(4) Generd Performance Standards.

(@) Bordering Land Subject to Flooding:

1. Compensatory storage shall be provided for all flood storage volumethat will belost
astheresult of aproposed project within Bordering Land Subject to Flooding, when in
the judgment of the issuing authority said loss will cause an increase or will contribute
incrementally to anincreaseinthe horizontal extent andlevel of flood watersduring peak
flows.

Compensatory storage shall mean avolumenot previously used for flood storage and
shall be incrementally equal to the theoretical volume of flood water at each elevation,
up to and including the 100-year flood elevation, which would be displaced by the
proposed project. Such compensatory volume shall have an unrestricted hydraulic
connection to the same waterway or water body. Further, with respect to waterways,
such compensatory volume shall be provided within the same reach of theriver, stream
or creek.

2. Work within Bordering Land Subject to Flooding, including that work required to
providethe above-specified compensatory storage, shall not restrict flows so asto cause
an increase in flood stage or velocity.

3. Work in those portions of bordering land subject to flooding found to be significant
to the protection of wildlife habitat shall not impair its capacity to provide important
wildlife habitat functions. Except for work which would adversely affect vernal pool
habitat, a project or projects on asingle lot, for which Notice(s) of Intent is filed on or
after November 1, 1987, that (cumulatively) alter(s) up to 10% or 5,000 square feet
(whichever isless) of land in this resource area found to be significant to the protection
of wildlife habitat, shall not be deemed to impair its capacity to provide important
wildlife habitat functions. Additional alterations beyond the abovethreshold, or altering
vernal pool habitat, may be permitted if they will have no adverse effects on wildlife
habitat, as determined by procedures contained in 310 CMR 10.60.
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(b) Isolated Land Subject to Flooding: A proposed project in Isolated Land Subject to
Flooding shall not result in the following:
1. Flood damage due to filling which causes latera displacement of water that would
otherwise be confined within said area.
2. Anadverse effect on public and private water supply or ground water supply, where
said areais underlain by pervious material.
3. An adverse effect on the capacity of said area to prevent pollution of the ground
water, wherethe areaisunderlain by pervious material whichinturniscovered by amat
of organic peat and muck.
4. Animparment of its capacity to provide wildlife habitat where said areais verna
pool habitat, as determined by procedures contained in 310 CMR 10.60.
(c) Protection of Rare Wildlife Species. Notwithstanding the provisions of 310 CMR
10.57(4)(@) or (b), no project may be permitted which will have any adverse effect on
specified wildlife habitat sites of rare vertebrate or invertebrate species, as identified by
procedures established under 310 CMR 10.59.

10.58 Riverfront Area

(1) Preamble. Riverfront areasarelikely to be significant to protect the private or public water
supply; to protect groundwater; to provide flood control; to prevent storm damage; to prevent
pollution; to protect land containing shellfish; to protect wildlife habitat; and to protect the
fisheries. Land adjacent to rivers and streams can protect the natural integrity of these water
bodies. The presence of natural vegetation within riverfront areasis critical to sustaining rivers
as ecosystems and providing these public values. The riverfront area can prevent degradation
of water quality by filtering sediments, toxic substances (such as heavy metals), and nutrients
(such as phosphorus and nitrogen) from stormwater, nonpoint pollution sources, and the river
itself. Sediments are trapped by vegetation before reaching the river. Nutrients and toxic
substances may be detained in plant root systems or broken down by soil bacteria. Riverfront
areas can trap and remove di sease-causing bacteriathat otherwisewould reach riversand coastal
estuaries where they can contaminate shellfish beds and prohibit safe human consumption.
Natural vegetation within the riverfront area also maintains water quality for fish and wildlife.

Whereriversserveaswater suppliesor provideinduced rechargeto wells, theriverfront area
can be important to the maintenance of drinking water quality and quantity. Land along rivers
in its natural state with a high infiltration capacity increases the yield of awater supply well.
When riverfront areas lack the capacity to filter pollutants, contaminants can reach human
populations served by wellsnear riversor by direct river intakes. The capacity of riverfront areas
to filter pollutantsis equally critical to surface water supplies, reducing or eliminating the need
for additional treatment. In the watershed, mature vegetation within riverfront areas provides
shadeto moderate water temperatures and slow algal growth, which can produce odors and taste
problems in drinking water.

Within riverfront areas, surface water interaction with groundwater significantly influences
the stream ecosystem. The dynamic relationship between surface and groundwater within the
“hyporheic zone’ sustainscommunities of aquatic organismswhich regul atetheflux of nutrients,
biomassand the productivity of organismsincluding fishwithinthestreamitself. Thehyporheic
zone extends to greater distances horizontally from the channel in large, higher order streams
with alluvial floodplains, but the interaction within this zoneis important in smaller streams as
well.

By providing recharge and retaining natural flood storage, as well as by slowing surface
water runoff, riverfront areas can mitigate flooding and damage from storms. Theroot systems
of riverfront vegetation keep soil porous, increasing infiltration capacity. Vegetation aso
removesexcesswater through evaporation andtranspiration. Thisremoval of water from the soil
allows for more infiltration when flooding occurs. Increases in storage of floodwaters can
decrease peak discharges and reduce storm damage. Vegetated riverfronts also dissipate the
energy of storm flows, reducing damage to public and private property.

Riverfront areas are critical to maintaining thriving fisheries. Maintaining vegetation along
riverspromotesfish cover, increasesfood and oxygen availability, decreases sedimentation, and
provides spawning habitat. Maintenance of water temperatures and depths is critical to many
important fish species. Where groundwater recharges surface water flows, l0ss of recharge as
aresult of impervious surfaceswithin theriverfront areamay aggravate low flow conditionsand
increase water temperatures. In some cases, summer stream flows are maintained almost
exclusively from groundwater recharge. Small streams are most readily impacted by removal
of trees and other vegetation aong the shore.
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Riverfront areas areimportant wildlife habitat, providing food, shelter, breeding, migratory,
and overwintering areas. Even some predominantly upland species use and may be seasonally
dependent on riverfront areas. Riverfront areas promote biological diversity by providing
habitats for an unusually wide variety of upland and wetland species, including bald eagles,
osprey, and kingfishers. Large dead trees provide nesting sitesfor bird speciesthat typically use
the same nest from year to year. Sandy areas along rivers may serve as nesting sites for turtles
and water snakes. Riverfront areas providefood for species such aswood turtleswhich feed and
nest in uplands but use rivers as resting and overwintering areas. Riverfront areas provide
corridorsfor the migration of wildlifefor feeding or breeding. Lossof thisconnectivefunction,
fromactivitiesthat create barriersto wildlifemovement within riverfront areas, resultsin habitat
fragmentation and causes declinesin wildlife populations. Wildlife must also be able to move
across riverfront areas, between uplands and the river.

Vernal pools are frequently found within depressions in riverfront areas. These pools are
essential breeding sites for certain amphibians which require isolated, seasonally wet areas
without predator fish. Most of these amphibians require areas of undisturbed woodlands as
habitat during the non-breeding seasons. Some species require continuous woody vegetation
between woodland habitat and the breeding pools. Depending on the species, during non-
breeding seasons these amphibians may remain near the pools or travel one-fourth mile or more
from the pools. Reptiles, especialy turtles, often require areas along rivers to lay their eggs.
Since amphibians and reptiles areless mobile than mammeal s and birds, maintaining integrity of
their habitat is critical.

Inthose portions so extensively altered by human activity that their important wildlife habitat
functions have been effectively eliminated, riverfront areas are not significant to the protection
of important wildlife habitat and vernal pool habitat.

(2) Definitions, Critical Characteristics and Boundaries.
(& A Riverfront Areaisthe areaof land between ariver's mean annual high water line and
a parallel line measured horizontally. The riverfront area may include or overlap other
resource areas or their buffer zones. Theriverfront area does not have a buffer zone.
1. Arriverisany natural flowing body of water that empties to any ocean, lake, pond,
or other river and which flows throughout the year. Rivers include streams (see 310
CMR 10.04: Stream) that are perennial because surface water flows within them
throughout theyear. Intermittent streamsarenot riversasdefined herein because surface
water does not flow within them throughout the year. When surfacewater isnot flowing
within an intermittent stream, it may remain in isolated poolsor it may be absent. When
surface water is present in contiguous and connected pool/riffle systems, it shall be
determined to be flowing. Rivers begin at the point an intermittent stream becomes
perennial or at the point a perennia stream flows from a spring, pond, or lake.
Downstream of thefirst point of perennial flow, astream normally remainsariver except
where interrupted by alake or pond. Upstream of the first point of perennid flow, a
stream is normally intermittent.
a. A river or stream shown as perennia on the current United States Geological
Survey (USGS) or more recent map provided by the Department is perennial.
b. A river or stream shown as intermittent or not shown on the current USGS map
or more recent map provided by the Department, that has a watershed size greater
than or equal to one square mile, is perennial.
C. A stream shown asintermittent or not shown on the current USGS map or more
recent map provided by the Department, that has a watershed size less than one
square mile, isintermittent unless:
i. Thestream hasawatershed size of at |east one-half (0.50) square mileand has
a predicted flow rate greater than or equal to 0.01 cubic feet per second at the
99% flow duration using the USGS Stream Stats method. Theissuing authority
shall find such streams to be perennial; or
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ii. Whenthe USGS StreamStats method cannot be used because the stream does
not have amapped and digitized centerline (including but not limited to streams
located in the following basins. North Coastal Basin, Taunton Basin, Buzzards
Bay Basin, Cape Cod and Islands Basin, and that portion of the South Coastal
Basin that is south of the Jones River sub-basin), and the stream has awatershed
size of at least one-haf (0.50) square mile, and the surficial geology of the
contributing drainage areato the stream at the project site contains 75% or more
stratified drift, the issuing authority shall find such streams to be perennial.
Stratified drift shall mean sand and gravel deposits that have been layered and
sorted by glacial meltwater streams. Areal percentages of stratified drift may be
determined using USGS surficia geologic maps, USGS Hydrological Atlases,
Massachusetts Geographical Information System (MassGIS) surficial geology
datalayer, or other published or electronic surficial geological information from
acredible source.
d. Notwithstanding 310 CMR 10.58(2)(a)1.a. through c., theissuing authority shall
find that any stream is intermittent based upon a documented field observation that
the stream is not flowing. A documented field observation shall be made by a
competent source and shall be based upon an observation made at |east once per day,
over four daysin any consecutive 12 month period, during a non-drought period on
a stream not significantly affected by drawdown from withdrawals of water supply
wells, direct withdrawals, impoundments, or other man-made flow reductions or
diversions. Field observations made after December 20, 2002 shall be documented
by field notes and by dated photographs or video. Field observations made prior to
December 20, 2002 shall bedocumented by credibleevidence. All field observations
shall be submitted to theissuing authority with astatement signed under the penalties
of perjury attesting to the authenticity and veracity of the field notes, photographs
or video and other credibleevidence. Department staff, conservation commissioners,
and conservation commission staff are competent sources; issuing authorities may
consider evidence from other sources that are determined to be competent.
e. Riversincludethe entirelength and width to the mean annual high-water line of
the major rivers (Assabet, Blackstone, Charles, Chicopee, Concord, Connecticut,
Deerfield, Farmington, French, Hoosic, Housatonic, Ipswich, Merrimack, Millers,
Nashua, Neponset, Parker (Essex County), Quinebaug, Shawsheen, Sudbury,
Taunton, Ten Mile, and Westfield).
f. Riversinclude perennial streams that cease to flow during periods of extended
drought. Periodsof extended drought for purposesof 310 CMR 10.00 shall bethose
periods, inthose specifically identified geographic locations, determined to be at the
“Advisory” or more severe drought level by the M assachusetts Drought M anagment
Task Force, as established by the Executive Office of Environmental Affairsand the
Massachusetts Emergency Management Agency in 2001, in accordance with the
Massachusetts Drought Management Plan (MDMP). Rivers and streams that are
perennial under natural conditions but are significantly affected by drawdown from
withdrawal s of water supply wells, direct withdrawal s, impoundments, or other man-
made flow reductions or diversions shall be considered perennial.
g. Manmade canals (e.g., the Cape Cod Cana and canals diverted from riversin
Lowell and Holyoke) and mosquito ditchesassociated with coastal riversdo not have
riverfront aress.
h. Whereriversflow through lakesor ponds, theriverfront areastopsat theinlet and
beginsagain at theoutlet. A water body identified asalake, pond, or reservoir onthe
current U.S.G.S. map or more recent map provided by the Department, is alake or
pond, unless the issuing authority determines that the water body has primarily
riverine characteristics. When a water body is not identified as a lake, pond, or
reservoir on the current U.S.G.S. map or more recent map provided by the
Department, the water body is a river if it has primarily riverine characteristics.
Riverine characteristics may include, but are not limited to, unidirectional flow that
can be visually observed or measured in the field. In addition, rivers are
characterized by horizontal zonation as opposed to the vertical stratification that is
typicaly associated with lakes and ponds. Great Ponds (i.e., any pond which
contained more than ten acresin its natural state, as calculated based on the surface
area of lands lying below the natural high water mark; alist is available from the
Department) are never rivers.
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2. Mean Annual High-Water Line of ariver is the line that is apparent from visible
markingsor changesin the character of soilsor vegetation dueto the prolonged presence
of water and that distinguishes between predominantly aguatic and predominantly
terrestrial land. Field indicators of bankfull conditions shall be used to determine the
mean annual high-water line. Bankfull field indicators include but are not limited to:
changes in slope, changes in vegetation, stain lines, top of pointbars, changes in bank
materials, or bank undercuts.

a In most rivers, the first observable break in slope is coincident with bankfull
conditions and the mean annual high-water line.
b. Insomeriver reaches, the mean annual high-water lineisrepresented by bankfull
field indicators that occur above the first observable break in slope, or if no
observable break in slope exists, by other bankfull field indicators. These river
reaches are characterized by at least two of the following features: low gradient,
meanders, oxbows, histosols, alow-flow channel, or poorly-defined or nonexistent
banks.

c. Intida rivers, the mean annua high-water lineis coincident with the mean high

water line determined under 310 CMR 10.23.

3. TheRiverfront Areaistheareaof land between ariver'smean annual high-water line
measured horizontally outward from the river and a parallél linelocated 200 feet away,
except that the parallel lineislocated:

a. 25 feet away in Boston, Brockton, Cambridge, Chelsea, Everett, Fal River,

Lawrence, Lowell, Malden, New Bedford, Somerville, Springfield, Winthrop, and

Worcester;

b. 25 feet away in densely developed areas, as designated by the Secretary of the

Executive Office of Energy and Environmental Affairspursuant to 301 CMR 10.00;

and

c. 100 feet away for new agricultural and aquacultural activities.

Measured horizontally means that the riverfront area extends at a right angle to the
mean annual high-water line rather than aong the surface of the land.

Whereariver runsthrough aculvert more than 200 feet in length, the riverfront area
stops at a perpendicular line at the upstream end of the culvert and resumes at the
downstream end. When ariver contains islands, the riverfront area extends landward
into theisland from and parallel to the mean annual high-water line.

(b) Thephysical characteristics of aRiverfront Areaas described in 310 CMR 10.58(2)(a)
are critical to the protection of the interests specified in 310 CMR 10.58(1).

(¢) The boundary of the Riverfront Areais aline paralel to the mean annual high-water
line, located at the outside edge of theriverfront area. At the point where astream becomes
perennial, the riverfront area begins at aline drawn as a semicircle with a200 foot (25 foot
in densely developed areas; 100 foot for new agriculture) radius around the point and
connectsto the parale line perpendicular to the mean annual high-water line which forms
the outer boundary. When ariver flowsinto coasta waters or an embayment, theriver shall
end at the mouth of coastal river line as delineated on the current mouth of coastal river map
seriesmaintained by the Department, subject to revisions after public notice and referred to
as the Massachusetts Mouth of Coastal River Maps. If amouth of coastal river lineis not
delineated on the current map series, the issuing authority shall determine the mouth of
coastal river line in accordance with the Department’ smost current Mouth of Coastal River
Policy. A mouth of coastd river line shown on the Department’ smouth of coastal river map
series is not evidence that a stream is perennia; such a determination shall only be made
pursuant to 310 CMR 10.58(2)(a)1.

(3) Presumption. Where a proposed activity involves work within the riverfront area, the
issuing authority shall presume that the areais significant to protect the private or public water
supply; to protect the groundwater; to provideflood control ; to prevent storm damage; to prevent
pollution; to protect land contai ning shellfish; to protect wildlife habitat; and to protect fisheries.

The presumption is rebuttable and may be overcome by a clear showing that the riverfront
areadoes not play arolein the protection of one or more of these interests. In the event that the
presumption isdeemed to have been overcomeasto the protection of all theinterests, theissuing
authority shall make awritten determination to this effect, setting forth its grounds on Form 6.
Where the applicant provides information that the riverfront area at the site of the activity does
not play arole in the protection of an interest, the issuing authority may determine that the
presumption for that interest has been rebutted and the presumption of significanceis partially
overcome.
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(4) Genera Performance Standard. Where the presumption set forth in 310 CMR 10.58(3) is
not overcome, the applicant shall prove by a preponderance of the evidence that there are no
practicable and substantially equivalent economic alternatives to the proposed project with less
adverse effects on the interests identified in M.G.L. ¢.131 § 40 and that the work, including
proposed mitigation, will have no significant adverseimpact on theriverfront areato protect the
interests identified in M.G.L. c. 131 8§ 40. In the event that the presumption is partialy
overcome, the issuing authority shall make a written determination setting forth its grounds in
the Order of Conditions and the partial rebuttal shall be taken into account in the application of
310 CMR 10.58 (4)(d)1.a. and c.; theissuing authority shall impose conditionsin the Order that
contribute to the protection of interests for which the riverfront areais significant.
() Protection of Other Resource Areas. The work shall meet the performance standards
for al other resourceareaswithintheriverfront area, asidentifiedin 310 CMR 10.30 (coastal
bank), 10.32 (salt marsh), 10.55 (Bordering V egetated Wetland), and 10.57 (Land Subject
to Flooding). When work in the riverfront area is also within the buffer zone to another
resource area, the performance standards for the riverfront area shall contribute to the
protection of theinterestsof M.G.L. c. 131, 840 in lieu of any additional requirements that
might otherwise be imposed on work in the buffer zone within the riverfront area.
(b) Protection of Rare Species. No project may be permitted within the riverfront area
which will have any adverse effect on specified habitat sites of rare wetland or upland,
vertebrateor invertebrate species, asidentified by the proceduresestablished under 310CMR
10.59 or 10.37, or which will have any adverse effect on vernal pool habitat certified prior
to thefiling of the Notice of Intent.
(c) Practicable and Substantially Equivalent Economic Alternatives. There must be no
practicable and substantially equivaent economic aternative to the proposed project with
less adverse effects on the interests identified in M.G.L. c. 131 § 40.
1. Definition of Practicable. An alternative is practicable and substantially equivalent
economically if it isavailable and capable of being done after taking into consideration
costs, existing technology, proposed use, and logistics, in light of overal project
purposes. Available and capable of being done means the alternative is obtainable and
feasible.  Project purposes shall be defined generally (e.g., single family home,
residential subdivision, expansion of a commercia development). The aternatives
analysis may reduce the scale of the activity or the number of lots available for
development, consistent with the project purpose and proposed use. The alternatives
anaysis shall not include interior design specifications (i.e., neither the proposed use or
project purpose in the Notice of Intent nor the Order of Conditions should specify the
number of rooms, bedrooms, etc. within abuilding). Transactions shall not be arranged
to circumvent theintent of alternativesanalysisreview. Thefour factorsto be considered
are
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a. Costs, and whether such costs are reasonable or prohibitive to the owner. The
owner means the individual or entity which owns the area where the activity will
occur or which will implement the project purpose. Cost includes expenditures for
aproject within theriverfront area, such asland acquisition, site preparation, design,
construction, landscaping, and transaction expenses. Cost does not include
anticipated profitsafter the project purposeisachieved or expendituresto achievethe
project purpose prior to receiving an Order with the exception of land acquisition
costs incurred prior to August 7, 1996. In taking costs into account, the issuing
authority shall be guided by these principles:
i. The cost of an alternative must be reasonable for the project purpose, and
cannot be prohibitive.
ii. Higher or lower costs taken alone will not determine whether an alternative
ispracticable. An alternativefor proposed work in theriverfront areamust be a
practicable and substantially equivalent economic aternative (i.e., will achieve
the proposed use and project purpose from an economic perspective).
iii.  In considering the costs to the owner, the evaluation should focus on the
financial capability reasonably expected from the type of owner (e.g., individual
homeowner, residential developer, small business owner, large commercia or
industrial devel oper) rather than the personal or corporate financial status of that
particular owner. Applicants should not submit, nor should issuing authorities
request, financial information of aconfidential nature, such asincometax records
or bank statements.
iv. Issuing authorities may require documentation of costs, but may aso base
their determinations on descriptions of alternatives, knowledge of alternative
sites, information provided by qualified professionals, comparisons to costs
normally associated with similar projects, or other evidence. Any documentation
of costs should be limited to that required for a determination of whether the
costs are reasonable or prohibitive.
b. Existingtechnology, whichincludesbest availablemeasures (i.e., the most up-to-
datetechnology or the best designs, measures, or engineering practicesthat have been
developed and are commercially available);
C. Theproposed use. Thisterm isrelated to the concept of project purpose. In the
context of typical singlefamily homes, the project purpose (construction of asingle
family house) and proposed use (family home) arevirtualy identical. Inthe context
of projects where the purpose implies a business component, such as residential
subdivision, commercial, and industrial projects, the proposed usetypically requires
economic viability. Practicable and substantially equivalent economic alternatives
include alternatives which are economically viable for the proposed use from the
perspective of site location, project configuration within asite, and the scope of the
project. In the context of publically financed projects, the proposed use includes
consideration of legitimate governmenta purposes (e.g., protection of health and
safety, providing economic devel opment opportunities, or similiar public purposes.);
and
d. Logistics. Logistics refers to the presence or absence of physical or legal
constraints. Physical characteristics of asite may influenceits development. Legal
barriers include circumstances where a project cannot meet other applicable
requirementsto obtainthe necessary permitsat an alternativesite. Analternativesite
is not practicable if specia legislation or changes to municipal zoning would be
required to achieve the proposed use or project purpose. An aternative is not
practicable if the applicant is unable to obtain the consent of the owner of an
alternativesitefor accessfor the purpose of obtai ning theinformation required by the
Notice of Intent or of alowing the issuing authority to conduct a site visit.
2. Scope of Alternatives. The scope of alternatives under consideration shall be
commensurate with thetype and size of the project. Theissuing authority shall presume
that alternatives beyond the scope described bel ow are not practicable and therefore need
not beconsidered. Theissuing authority or another party may overcomethe presumption
by demonstrating the practicability of awider range of aternatives, based on cost, and
whether the cost isreasonabl e or prohibitiveto the owner; existing technol ogy; proposed
use; and logisticsin light of the overall project purpose.
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a. Theareaunder consideration for practicable alternativesis limited to the lot for
activities associated with the construction or expansion of asingle family house on
alot recorded on or before August 1, 1996.

b. Theareaunder consideration for practicable alternativesis limited to thelot, the
subdivided lotsand any adjacent lotsformerly or presently owned by the same owner
for:

i. activities associated with the construction or expansion of a single family

house on alot recorded after August 1, 1996;

ii. any expansion of an existing structure, including enlargement of thefootprint

of any structure or the addition of associated structures for single family homes

(e.g., agarage) on lots recorded after August 1, 1996;

iii. any activity other than the construction or expansion of asinglefamily house

where the applicant owned the ot before August 7, 1996, including the creation

of areal estate subdivision but excluding public projects, and the applicant will
implement the project purpose;

iv. new agriculture or aquaculture projects;

v. any activity by a public entity when funds for the purchase of the site for the

project purpose have been appropriated through action of the appropriate

municipal board or state agency prior to the August 7, 1996; or

vi. any lot shown on adefinitive subdivision plan approved under M.G.L. c. 41,

88 81K to 81GG, provided thereis arecorded deed restriction limiting the total

alteration to 5000 square feet or 10%, whichever is greater, of theriverfront area

allocated to the lots within the entire subdivision.
c. Except asalowed under 310 CMR 10.58(4)(c)2.b., the areaunder consideration
for practicable alternatives extendsto the original parcel and the subdivided parcels,
any adjacent parcels, and any other land which can reasonably be obtained withinthe
municipality for:

i. activities associated with residential subdivision or housing complexes,

ingtitutional, industrial, or commercia projects; or

ii. activities conducted by municipa government.

For adjacent lots, reasonably be obtained means to purchase at market prices if
otherwise practicable, as documented by offers (and any responses). For other land,
reasonably be obtained means adequate in size to accommodate the project purpose
and listed for salewithin appropriately zoned areas, at thetime of filingaRequest for
Determination or Notice of Intent, within the municipality.

d. Alternatives extend to any sites which can reasonably be obtained within the
appropriate region of the state for:

i. residentia, ingtitutional, commercial, or industrial activities required to

evaluate off-site alternativesin more than one municipality in an Environmental

Impact Report under M.G.L. c. 30, 88 61 through 62H, or an alternativesanalysis

conducted by the Corps of Engineers for a Section 404 permit under the federal

Clean Water Act, 33 U.S.C. 1251 et seq., and used for 401 Water Quality

Certification under 314 CMR 9.00; or

ii. activities conducted by district, county, state or federal government entities.

The areato be considered is the service area within the governmenta unit
boundary or jurisdictional authority, or the municipality if there is no defined
service area, consistent with the project purpose.

3. Evauation of Alternatives. The applicant shall demonstrate that there are no
practicable and substantially equivalent economic aternatives as defined in 310 CMR
10.58(4)(c)1., within the scope of alternatives as set forth in 310 CMR 10.58(4)(c)2.,
with less adverse effectson theinterestsidentified in M.G.L. c. 131 8§ 40. The applicant
shall submit information to describe sites and the work both for the proposed location
and alternative site locations and configurations sufficient for a determination by the
issuing authority under 310 CMR 10.58(4)(d). The leve of detail of information shall
be commensurate with the scope of the project and the practicability of alternatives.
Where an applicant identifies an alternative which can be summarily demonstrated to be
not practicable, an evaluation is not required.

Wetland Regulations — June 2009 Page 102



310 CMR: DEPARTMENT OF ENVIRONMENTAL PROTECTION

10.58: continued

The purpose of evaluating project alternativesisto locate activities so that impacts
to the riverfront area are avoided to the extent practicable. Projects within the scope of
alternatives must be evaluated to determine whether any are practicable. Asmuch of a
project asfeasible shall be sited outsidetheriverfront area. If siting of aproject entirely
outside theriverfront areais not practicable, the alternatives shall be evaluated to locate
the project as far as possible from theriver.

The issuing authority shall not require aternatives which result in greater or
substantially equivalent adverseimpacts. If anaternativewouldresultinnoidentifiable
differencein impact, theissuing authority shall eliminatetheaternative. If therewould
be no less adverse effects on the interestsidentified in M.G.L. c. 131, § 40, the proposed
project rather than apracticableaternative shall be allowed, but the criteriain 310 CMR
10.58(4)(d) for determining no significant adverse impact must still be met. If thereis
apracticableand substantially equivalent economic alternative with less adverse effects,
the proposed work shall be denied and the applicant may either withdraw the Notice of
Intent or receive an Order of Conditions for the aternative, provided the applicant
submitted sufficient information on the alternative in the Notice of Intent.

(d) No Significant Adverse Impact. The work, including proposed mitigation measures,
must have no significant adverse impact on the riverfront area to protect the interests
identified in M.G.L. c. 131, § 40.
1. Within 200 foot riverfront areas, the issuing authority may allow the alteration of up
to 5000 square feet or 10% of the riverfront areawithin the lot, whichever is greater, on
alot recorded on or before October 6, 1997 or |otsrecorded after October 6, 1997 subject
to the restrictions of 310 CMR 10.58(4)(c)2.b.vi., or up to 10% of the riverfront area
within alot recorded after October 6, 1997, provided that:

a. Ataminimum, a100 foot wide area of undisturbed vegetation isprovided. This
areashall extend from mean annual high-water alongtheriver unlessanother location
would better protect the interestsidentified in M.G.L. c. 131 § 40. If thereisnot a
100 foot wide area of undisturbed vegetation within the riverfront area, existing
vegetative cover shall be preserved or extended to the maximum extent feasible to
approximate a 100 foot wide corridor of natural vegetation. Replication and
compensatory storage required to meet other resource areaperformancestandardsare
allowed within this area; structural stormwater management measures may be
allowed only when there is no practicable aternative. Temporary impacts where
necessary for installation of linear site-related utilitiesareallowed, provided the area
is restored to its natura conditions. Proposed work which does not meet the
requirement of 310 CMR 10.58(4)(d)1.a. may be allowed only if an applicant
demonstrates by a preponderance of evidence from a competent source that an area
of undisturbed vegetation with an overall average width of 100 feet will provide
equivalent protection of the riverfront area, or that a partia rebuttal of the
presumptions of significance is sufficient to justify a lesser area of undisturbed
vegetation;

b. Stormwater is managed according to standards established by the Department in

its Stormwater Policy.

c. Proposed work does not impair the capacity of the riverfront area to provide

important wildlife habitat functions. Work shall not result in an impairment of the

capacity to provide vernal pool habitat identified by evidence from a competent
source, but not yet certified. For work within an undevel oped riverfront areawhich
exceeds 5,000 square feet, the issuing authority may require a wildlife habitat

evaluation study under 310 CMR 10.60.

d. Proposed work shall not impair groundwater or surface water quality by

incorporating erosion and sedimentation controls and other measures to attenuate

nonpoint source pollution.

The calculation of square footage of alteration shall exclude areas of replication or
compensatory flood storage required to meet performance standards for other resource
areas, or any area of restoration within the riverfront area. The calculation aso shall
excludeareasused for structural stormwater management measures, provided thereisno
practicable alternative to siting these structures within the riverfront area and provided
awildlife corridor is maintained (e.g. detention basins shall not be fenced).

2. Within 25foot riverfront areas, any proposed work shall cause no significant adverse
impact by:
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a. Limitingalteration to the maximum extent feasible, and at aminimum, preserving
or establishing a corridor of undisturbed vegetation of a maximum feasible width.
Replication and compensatory storage required to meet other resource area
performance standards are allowed within this area; structural stormwater
management measures shall be allowed only when thereisno practicablealternative;
b. Providing stormwater management according to standards established by the
Department;
c. Preservingthe capacity of theriverfront areato provideimportant wildlife habitat
functions. Work shall not result in an impairment of the capacity to provide vernal
pool habitat when identified by evidence from a competent source but not yet
certified; and
d. Proposed work shall not impair groundwater or surface water quality by
incorporating erosion and sedimentation controls and other measures to attenuate
nonpoint source pollution.
3. Notwithstanding the provisions of 310 CMR10.58(4)(d)1. or 2., theissuing authority
shall alow the construction of a single family house, a septic system if no sewer is
available, and a driveway, on a lot recorded before August 7, 1996 where the size or
shape of the lot within the riverfront area prevents the construction from meeting the
requirements of 310 CMR 10.58(4)(d)1. or 2., provided that:
a. Thelot can be developed for such purposes under the applicable provisions of
other municipal and state law; and
b. The performance standards of 310 CMR 10.58(4)(d) are met to the maximum
extent feasible. In difficult siting situations, the maximum extent of yards around
houses should belimited to the areanecessary for construction. Except wherethelot
containsvernal pool habitat or specified habitat sitesof rare species, awildlifehabitat
evaluation study shall not be required.
4. Notwithstandingtheprovisionsof 310 CMR 10.58(4)(d)1. or 2., theissuing authority
may allow the construction of acommercial structure of minimum feasible dimension,
on a lot recorded before August 7, 1996 where the size or shape of the lot within the
riverfront area prevents the construction from meeting the requirements of 310 CMR
10.58(4)(d)1. or 2., only if:
a. Thelot can bedevel oped for such purposes and cannot be devel oped for any other
purposes under the applicable provisions of other municipa and state law;
b. Thework isnot eligible for 310 CMR 10.58(5); and
c. The performance standards of 310 CMR 10.58(4)(d)1. or 2. are met to the
maximum extent feasible.

(5) Redevelopment Within Previously Devel oped Riverfront Areas; Restoration and Mitigation.
Notwithstanding theprovisionsof 310 CMR 10.58(4)(c) and (d), theissuing authority may allow
work to redevel op apreviously devel oped riverfront area, provided the proposed work improves
existing conditions. Redevelopment meansreplacement, rehabilitation or expansion of existing
structures, improvement of existing roads, or reuse of degraded or previously devel oped aress.
A previously developed riverfront area contains areas degraded prior to August 7, 1996 by
impervious surfaces from existing structures or pavement, absence of topsoil, junkyards, or
abandoned dumping grounds. Work to redevelop previously developed riverfront areas shall
conform to the following criteria:

(& Ataminimum, proposed work shall result in an improvement over existing conditions

of the capacity of theriverfront areato protect the interestsidentifiedin M.G.L. c. 131 § 40.

When alot is previously developed but no portion of the riverfront area is degraded, the

requirements of 310 CMR 10.58(4) shall be met.

(b) Stormwater management is provided according to standards established by the

Department.

(c) Within 200 foot riverfront areas, proposed work shall not be located closer to the river

than existing conditions or 100 feet, whichever isless, or not closer than existing conditions

within 25 foot riverfront areas, except in accordance with 310 CMR 10.58(5)(f) or (g).

(d) Proposed work, including expansion of existing structures, shall be located outside the

riverfront area or toward the riverfront area boundary and away from the river, except in

accordance with 310 CMR 10.58(5)(f) or ().

(e) Theareaof proposed work shall not exceed the amount of degraded area, provided that

the proposed work may alter up to 10%if the degraded areaislessthan 10% of theriverfront

area, except in accordance with 310 CMR 10.58(5)(f) or ().
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(f) When an applicant proposes restoration on-site of degraded riverfront area, ateration
may be allowed notwithstanding the criteria of 310 CMR 10.58(5)(c), (d), and (e) at aratio
in square feet of at least 1:1 of restored area to area of alteration not conforming to the
criteria. Areasimmediately along the river shall be selected for restoration. Alteration not
conforming to the criteria shall begin at the riverfront area boundary. Restoration shall
include:

1. removal of all debris, but retaining any trees or other mature vegetation;

2. grading to atopography which reduces runoff and increases infiltration;

3. coverage by topsoil at a depth consistent with natural conditions at the site; and

4. seeding and planting with an erosion control seed mixture, followed by plantings of

herbaceous and woody species appropriate to the site;
(g) When an applicant proposes mitigation either on-site or in theriverfront areawithin the
same general areaof theriver basin, ateration may be allowed notwithstanding the criteria
of 310 CMR 10.58(5)(c), (d), or (€) at aratio in square feet of at least 2:1 of mitigation area
to area of ateration not conforming to the criteria or an equivalent level of environmental
protection where square footage is not arelevant measure. Alteration not conforming to the
criteria shall begin at the riverfront area boundary. Mitigation may include off-site
restoration of riverfront areas, conservation restrictionsunder M.G.L. c. 184, 88 31to 33to
preserve undisturbed riverfront areasthat could be otherwise altered under 310 CMR 10.00,
the purchase of development rights within the riverfront area, the restoration of bordering
vegetated wetland, projects to remedy an existing adverse impact on the interestsidentified
inM.G.L. c. 131, 840 for which the applicant isnot legally responsible, or similar activities
undertaken voluntarily by the applicant which will support a determination by the issuing
authority of no significant adverseimpact. Preference shall be given to potential mitigation
projects, if any, identified in aRiver Basin Plan approved by the Secretary of the Executive
Office of Environmenta Affairs.
(n)  The issuing authority shall include a continuing condition in the Certificate of
Compliance for projects under 310 CMR 10.58(5)(f) or (g) prohibiting further ateration
within the restoration or mitigation area, except as may be required to maintain the areain
its restored or mitigated condition. Prior to requesting the issuance of the Certificate of
Compliance, the applicant shall demonstrate the restoration or mitigation has been
successfully completed for at least two growing seasons.

(6) Notwithstanding the Provisions of 310 CMR 10.58(1) through (5), Certain Activities or

Areas are Grandfathered or Exempted from Reguirements for the Riverfront Area:
(& Any excavation, structure, road, clearing, driveway, landscaping, utility line, rail line,
airport owned by a political subdivision, marine cargo terminal owned by a political
subdivision, bridge over two miles long, septic system, or parking lot within the riverfront
area in existence on August 7, 1996. Maintenance of such structures or areas is allowed
(including any activity which maintains a structure, roads (limited to repairs, resurfacing,
repaving, but not enlargement), clearing, landscaping, etc. inits existing condition) without
the filing of a Notice of Intent for work within the riverfront area, but not when such work
is within other resource areas or their buffer zones except as provided in 310 CMR
10.58(6)(b). Changes in existing conditions which will remove, fill, dredge or ater the
riverfront area are subject to 310 CMR 10.58, except that the replacement within the same
footprint of structures destroyed by fire or other casualty is not subject to 310 CMR 10.58.
(b) Certain minor activities asidentified in 310 CMR 10.02(2)(b)1.
(c) On-site sewage disposal systems in existence on August 7, 1996 and the repair or
upgrade of existing systems in compliance with 310 CMR 15.000. New construction of a
system under 310 CMR 15.000 must comply with 310 CMR 10.58, subject to the
presumption for the siting of systemsin 310 CMR 10.03.
(d) The expansion of structures, airports, and marine cargo terminals, provided they are
owned by a political subdivision and the expansion activity was physically begun on or
before November 1, 1996.
(e) Projects for which a draft environmental impact report was prepared and submitted
pursuant to M.G.L. c. 30, § 62B, on or before November 1, 1996, or as extended by the
Department for just cause but no later than December 31, 1996.
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(f) Projectsfor which abuilding permit conforming to local requirements was filed on or
before October 1, 1996 and granted on or before April 1, 1997, or as extended by the
conservation commission for just cause by no more than 60 days.

(g) Theroad andinfrastructure shown onadefinitive subdivision plan approved or endorsed
under M.G.L. c. 41, 8 81U, on or before August 1, 1996. Activities on the subdivided lots
are subject to 310 CMR 10.58 unless they received a building permit under 310 CMR
10.58(6)(f).

(h) Construction, expansion, repair, restoration, alteration, replacement, operation and
maintenance of public or private loca or regional wastewater treatment plants and their
related structures, conveyance systems, and facilities, including utility lines.

(i) Structures and activities subject to a M.G.L. c. 91 waterways license or permit, or
authorized prior to 1973 by a specid act, are exempt, provided the structure or activity is
subject to jurisdiction and obtains a license, permit, or authorization under 310 CMR 9.00.
() Activitieswithinriverfront areas subject to aprotective order under M.G.L. c. 21, 8 17B,
the Scenic Rivers Act.

(K) Activitieson land occupied by historic mill complexes.

10.59: Estimated Habitats of Rare Wildlife (for inland wetlands)

If a project is within estimated habitat which is indicated on the most recent Estimated
Habitat Map of State-Listed Rare Wetlands Wildlife (if any) published by the Natural Heritage
and Endangered SpeciesProgram (hereinafter referred to asthe Program), afully compl eted copy
of theNoticeof Intent (including al plans, reports, and other materialsrequired under 310 CMR
10.05(4)(a) & (b)) for such project shall be sent to the Program viathe U.S. Postal Service by
expressor priority mail (or otherwise sent in amanner that guarantees delivery within two days).
Such copy shall be sent no later than the date of thefiling of the Notice of Intent with theissuing
authority. Proof of timely mailing or other delivery to the Program of the copy of such Notice
of Intent shall beincluded in the Notice of Intent which is submitted to theissuing authority and
sent to the Department's regional office.

Estimated Habitat Maps shall be based on the estimated geographical extent of the habitats
of al state-listed vertebrate and invertebrate animal species for which a reported occurrence
within the last 25 years has been accepted by the Program and incorporated into its official data
base.
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Within 30 days of thefiling of such aNotice of Intent with theissuing authority the Program
shall determinewhether any state-listed speciesidentified on the aforementioned map arelikely
to continueto belocated on or near the site of the original occurrence and, if so, whether the area
to be altered by the proposed project isin fact part of such species habitat. Such determination
shall be presumed by theissuing authority to be correct. Any proposed project whichwould alter
aresource areathat is not located on the most recent Estimated Habitat Map (if any) provided
to the conservation commission, shall be presumed not to be within arare species habitat. Both
of these presumptions are rebuttabl e and may be overcome upon aclear showing to the contrary.
If the issuing authority fails to receive aresponse from the Program within 30 days of the filing
of such aNotice of Intent, a copy of which was received by the Program in atimely manner, it
shall issue its Order of Conditions based on available information; however, the fact that a
proposed project would alter aresource areathat islocated on an Estimated Habitat Map shall
not be considered sufficient evidence in itself that such project isin fact within the habitat of a
rare species.

If the Program determinesthat aresource areawhich would be atered by a proposed project
isinfact within the habitat of astate-listed species, it shall provideinwriting to the applicant and
to the Conservation Commission and the Department, the identification of the species whose
habitat would be atered by the proposed project, and al other relevant information which the
Program hasregarding the species | ocation and habitat requirements, insofar assuch information
may assist the applicant and the issuing authority to determine whether the project is or can be
designed so as to meet the performance standard set in 310 CMR 10.59.

Notwithstanding 310 CMR 10.53 through 10.58 and 310 CMR 10.60, if aproposed project
is found by the issuing authority to alter a resource area which is part of the habitat of a
state-listed species, such project shall not be permitted to have any short or long term adverse
effects on the habitat of the local population of that species. A determination of whether or not
a proposed project will have such an adverse effect shall be made by the issuing authority.
However, awritten opinion of the Program on whether or not a proposed project will have such
an adverse effect shall be presumed by the issuing authority to be correct. This presumptionis
rebuttable and may be overcome upon a clear showing to the contrary.

The conservation commission shall not issue an Order of Conditions under 310 CMR
10.05(6) regarding any such project for at least 30 days after the filing of the Notice of Intent
unless the Program before such time period has el apsed has either determined that the resource
area(s) which would be altered by the project is not in fact within the habitat of a state-listed
species or, if it has determined that such resource area(s) isin fact within rare species habitat,
rendered awritten opinion asto whether the project will have an adverse effect on that habitat.

Notwithstanding any other provision of 310 CMR 10.58, should an Environmental Impact
Report be required for a proposed project under the M.G.L. c. 30, 88 6 through 62H, as
determined by 301 CMR 11.00 the performance standard established under 310 CMR 10.58 shall
only apply to proposed projects which would alter the habitat of a rare species for which an
occurrence hasbeen entered into the official database of the M assachusetts Natural Heritage and
Endangered Species Program prior to the time that the Secretary of the Executive Office of
Environmental Affairshasdetermined, in accordancewiththe provisionsof 301 CMR 11.09(4),
that afinal Environmental Impact Report for that project adequately and properly complieswith
the M.G.L. c. 30, 88 6 through 62H (unless, subsequent to that determination, the Secretary
requires supplemental information concerning state-listed species, in accordance with the
provisions of 301 CMR 11.17).

10.60: Wildlife Habitat Evaluations

(1) Measuring Adverse Effects on Wildlife Habitat

(8 To the extent that a proposed project on inland Banks, Land Under Water, Riverfront
Area, or Land Subject to Flooding will alter vernal pool habitat or will alter other wildlife
habitat beyond the thresholds permitted under 310 CMR 10.54(4)(a)5., 10.56(4)(a)4.,
10.57(4)(a)3. and 10.58(4)(d)1., such alterations may be permitted only if they will have no
adverse effects on wildlife habitat. Adverse effects on wildlife habitat mean the alteration
of any habitat characteristic listed in 310 CMR 10.60(2), insofar as such ateration will,
following two growing seasons of project completion and theresfter (or, if aproject would
eliminate trees, upon the maturity of replanted saplings) substantially reduce its capacity to
provide the important wildlife habitat functions listed in 310 CMR 10.60(2). Such
performance standard, however, shall not apply to the habitat of rare species, which are
covered by the performance standards established under 310 CMR 10.59.
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(b) Anevaluation by the applicant of whether aproposed project will have an adverse effect
on wildlife habitat beyond permissabl e thesholds shall be performed by an individual with
at least amasters degreein wildlife biology or ecological science from an accredited college
or university, or other competent professional with at least two years experiencein wildlife
habitat eval uation.

(c) Any wildlife habitat management practices conducted by the Division of Fisheries and
Wildlife, and any wildlife management practices of any individual or organization if
reviewed and approved in writing by said Division, shall be presumed to have no adverse
effect on wildlife habitat. Such presumption isrebuttable, and may be overcome by aclear
showing to the contrary.

(2) Wildlife Habitat Characteristics of Inland Resource Areas.
(&) Banks. Thetopography, soil structure, and plant community composition and structure
of banks can provide the following important wildlife habitat functions:
1. Food, shelter and migratory and breeding areas for wildlife
2. Overwintering areas for mammals and reptiles.
(b) Land Under Water Bodies or Waterways. The plant community and soil composition
and structure, hydrologic regime, topography and water quality of land under water bodies
or waterways can provide the following important wildlife habitat functions:
1. Food, shelter and breeding areas for wildlife;
2. Overwintering areas for mammalss, reptiles and amphibians.
(c) Vernal Pool Habitat. Thetopography, soil structure, plant community composition and
structure, and hydrologic regime of vernal pool habitat can provide the following important
wildlife habitat functions:
1. Food, shelter, migratory and breeding areas, and overwintering areasfor amphibians;
2. Food for other wildlife.
(d) Lower Floodplains. The hydrologic regime, plant community and soil composition and
structure, topography, and proximity to water bodiesand waterwaysof |lower floodplainscan
provide the following important wildlife habitat functions:
1. Food, shelter, migratory and overwintering areas for wildlife;
2. Breeding areas for birds, mammals and reptiles.
(e) Riverfront Area. The topography, soil structure, plant community composition and
structure, and hydrologic regime can provide the following important wildlife habitat
functions:
1. Food, shelter, overwintering and breeding areas for wildlife, including turtle nesting
areas, nesting sitesfor birdswhich typically reuse specific nesting sites, cavity trees, and
isolated depressions that function as vernal pools.
2. Migratory areas aong the riparian corridor including the movement of wildlife
unimpeded by barriers within the riverfront area.

(3  Restoration and Replication of Altered Habitat. Alterations of wildlife habitat
characteristics beyond permissible thresholds may be restored onsite or replicated offsite in
accordance with the following general conditions, and any additional conditions the issuing
authority deems necessary to insure that the standard in 310 CMR 10.60(1)(a) is satisfied:
(a) thesurface of the replacement areato be created ("the replacement area") shall be equal
to that of the areathat will be lost ("the lost area”);
(b) the elevation of groundwater relative to the surface of the replacement area shall be
approximately equal to that of the lost area;
(c) thereplacement area shall be located within the same general areaasthelost area. In
the case of banks and land under water, the replacement area shall be located on the same
water body or waterway if the latter has not been rechanneled or otherwise relocated. Inthe
case of bordering land subject to flooding, the replacement area shall be located
approximately the same distance from the water body or waterway as the lost area. In the
case of vernal pool habitat, the replacement area shall be located in close proximity to the
lost areg;
(d) interspersion and diversity of vegetation, water and other wildlife habitat characteristics
of thereplacement area, aswell asitslocation relative to neighboring wildlife habitats, shall
be similar to that of the lost areas, insofar as necessary to maintain the wildlife habitat
functions of the lost areg;
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(e) theproject shall not ater ten or more acres of Land Subject to Flooding or Land Under
Water found to be significant to the protection of wildlife habitat, or 2,000 feet or more of
Bank found to be significant to the protection of wildlife habitat (in the case of abank of a
stream or river, this shall be measured on each side of said stream or river).

(f) if the replacement areaislocated in an area subject to M.G.L. c. 131, § 40, there shall
be no adverse effect on the existing important wildlife habitat functions of said area as
measured by the standards of 310 CMR 10.60;

(9) the"thresholds' establishedin 310 CMR 10.54(4)(a)5., 10.56(4)(a)4., 10.57(4)(a)3. and
10.58(4)(d)1.c. (below which alterations of resource areasare not deemed to impair capacity
to provide important wildlife habitat functions) shall not apply to any replacement area; and
(h) the replacement area shall be provided in a manner which is consistent with all other
Genera Performance Standards for each resource areain 310 CMR 10.51 through 10.60.

REGULATORY AUTHORITY

310 CMR 10.00: M.G.L.c. 131, § 40.
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