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I. Request for Review. 

 

 The Defendant-Appellant City of Cambridge (the “City”) hereby requests 

interlocutory review of the Superior Court’s (McCarthy, J.) January 24, 2020 

Order (the “Order”), which granted Plaintiff-Appellee Revolutionary Clinics II, 

Inc.’s (“Plaintiff”) Motion for Preliminary Injunction. 

 The Order concerns the City’s Cannabis Business Permitting Ordinance (the 

“Permitting Ordinance”), Chapter 5.50 of the Cambridge Municipal Code.  The 

Permitting Ordinance requires that an applicant seeking to operate an adult-use 

cannabis1 business, including a co-located adult-use cannabis retail store and 

Medical Marijuana Treatment Center (“MTC”), 2 in the City receive a Cannabis 

Business Permit from the City to do so.  The Permitting Ordinance further provides 

that for the first two years from enactment, only Economic Empowerment 

Applicants (“EE Applicants”) certified as such by the Cannabis Control 

Commission (“CCC”) are eligible to receive a Cannabis Business Permit for a 

Cannabis Retail Store (the “two-year moratorium”).  The Plaintiff operates an 

MTC in Cambridge. 

 
1 The terms marijuana and cannabis are used interchangeably. 
2 The version of 935 CMR 500.000, et seq., that went into effect November 1, 

2019, defines an establishment for the sale of medical marijuana as an MTC, 

formerly known as a Registered Marijuana Dispensary. 
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 In the Court’s Order, the Superior Court restrains and enjoins the City from 

enforcing the two-year moratorium, and from taking any action to prevent the 

Plaintiff from immediately applying to convert its MTC to a co-located adult-use 

cannabis retail establishment and MTC.  This Court should reverse the Superior 

Court’s Order and dissolve the injunction immediately for the following reasons. 

As found by the Superior Court in its Order, the adult-use cannabis statutory 

scheme as set forth in G.L. c.94G and the CCC regulations, 935 CMR 500.000 and 

935 CMR 502.000 (the “CCC Regulations”), does not expressly or implicitly 

preempt the field of permitting of adult-use cannabis establishments.  Therefore, if 

there is no irreconcilable sharp conflict between the presumptively valid local 

Permitting Ordinance and the adult-use cannabis statutory scheme, the Permitting 

Ordinance does not violate the Home Rule Amendment of the Massachusetts 

Constitution.  “In determining whether a local ordinance or by-law is inconsistent 

with a State statute, we have given municipalities ‘considerable latitude,’ requiring 

a ‘sharp conflict’ between the ordinance or by-law and the statute before 

invalidating the local law.”  Take Five Vending, Ltd. v. Town of Provincetown, 

415 Mass. 741, 744 (1993); quoting Bloom v. Worcester, 363 Mass. 136, 154 

(1973).  Here, the Superior Court erred in finding a sharp conflict. 

Specifically, the Superior Court found that “[t]he Permitting Ordinance is in 

direct conflict with the CCC’s priority applicant scheme [935 CMR 500.102(2)], 
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which provides that the CCC ‘shall review applications from Priority Applicants 

on an alternating basis, beginning with the first-in-time-application received from 

either an MTC Priority Applicant or Economic Empowerment Priority 

Applicant….’”  However, in making this finding the Superior Court ignores the 

plain language of the CCC’s priority applicant scheme found at 935 CMR 

500.102(2), which state that the CCC shall review applications from MTCs and EE 

Applicants on an alternating basis, but “[w]here no completed application is 

available for review by the Commission from either of the priority groups defined 

in 935 CMR 500.102(2)(a), the Commission shall review the next complete 

application from either group.”  (emphasis added.)  To the extent that the 

Permitting Ordinance’s two-year moratorium would temporarily limit the number 

of applications to the CCC for adult-use licenses by MTCs, which seems highly 

unlikely given the fact the CCC is licensing adult-use establishments statewide and 

therefore its applicant pool is statewide and not limited to applicants within the 

City, the CCC’s own regulations anticipate that the CCC may not be able to 

consider applications on an alternating basis and expressly allow the CCC to go to 

the next available application regardless of whether it is from an MTC or EE 

Applicant.  So even if the Permitting Ordinance’s two-year moratorium somehow 

reduced the number of MTCs applying for an adult-use license from the CCC, 

there is no conflict at all with the CCC’s regulations which allow the CCC to 
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consider the next complete application from either group without alternating.  

Therefore, there is no sharp conflict between the CCC’s priority applicant licensing 

scheme and the City’s separate and distinct Permitting Ordinance.  Accordingly, 

the Permitting Ordinance does not violate the Home Rule Amendment, and the 

Plaintiff does not have a likelihood of success on the merits. 

Additionally, the Superior Court abused its discretion by not giving 

deference to the CCC’s own interpretation of the adult-use cannabis statutory 

scheme, which supports the two-year moratorium. 

 Furthermore, notwithstanding that this Court should reverse the Superior 

Court’s Order and dissolve the injunction because Plaintiff does not have a 

likelihood of success on the merits, the Trial Court abused its discretion in finding 

that the Plaintiff will suffer irreparable harm without the requested relief. 

II. Statement of the Issues of Law Raised by the Petition. 

 

 The issues of law raised by the Petition are (a) whether the Superior Court 

erred in finding that the Permitting Ordinance violates the Home Rule Amendment 

of the Massachusetts Constitution, (b) whether the Superior Court abused its 

discretion by not giving deference to the CCC’s interpretation of the adult-use 

cannabis statutory scheme and its own regulations, and (c) whether the Superior 

Court abused its discretion in finding that the Plaintiff would suffer irreparable 

harm without the requested injunctive relief. 
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III. Motion for Reconsideration. 

 The City has not filed, and does not intend to file, a motion for 

reconsideration in the Superior Court. 

IV. Relief Requested. 

 The City respectfully requests that the Single Justice reverse the Superior 

Court’s Order and dissolve the preliminary injunction. 

V. Addendum. 

 The Superior Court’s (McCarthy, J.) January 24, 2020 Order is attached 

hereto. 

Respectfully submitted, 

CITY OF CAMBRIDGE  

By its Attorney, 

 

/s/ Megan B. Bayer    

Megan B. Bayer (BBO# 669494) 

City of Cambridge Law Dept. 

Cambridge City Hall 

795 Massachusetts Avenue 

Cambridge, MA 02139 

(617) 349-4121 

mbayer@cambridgema.gov 

       

Date: February 14, 2020 
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Certificate of Compliance with Appellate Rules 

 

 This Petition complies with the type-volume limitation of Mass.R.A.P. 16 

(a)(5)-(11) because this Petition contains 940 words, excluding parts of the Petition 

exempted pursuant to Mass.R.A.P. 16 (a)(5)-(11). 

 

 This Petition complies with the typeface requirement of Mass.R.A.P. 16 

(a)(5)-(11) and the type style requirements of Mass.R.A.P. 16 (a)(5)-(11) because 

this Petition has been prepared in a proportionally spaced typeface using Microsoft 

Word Version 1908 with font Times New Roman 14 pt. 

 

/s/ Megan B. Bayer 

Megan B. Bayer 

  

Massachusetts Appeals Court      Case: 2020-J-0086      Filed: 2/14/2020 3:00 PM



 

8 

 

Certificate of Service 

I, Megan B. Bayer, attorney for Defendant City of Cambridge, hereby certify 

that a true and genuine copy of this PETITION FOR INTERLOCUTORY 

REVIEW UNDER G.L. C.231, §118 (1ST ¶) has been served upon attorneys for the 

Plaintiff, via electronic service and first-class mail to: 

 

Jeffrey Scott Robbins, Esq. 

Jeffrey.Robbins@saul.com 

Joseph D. Lipchitz, Esq. 

Joseph.Lipchitz@saul.com 

Zachary W. Berk, Esq. 

Zachary.Berk@saul.com 

Saul Ewing Arnstein & Lehr, LLP 

131 Dartmouth Street, Suite 501 

Boston, MA 02116 

(617) 723-3300 

 

And by first-class mail to the Superior Court: 

 

Civil Clerk’s Office 

Middlesex Superior Court 

200 Trade Center, 2nd Floor 

Woburn, MA 01801 

 

February 14, 2020   /s/ Megan B. Bayer 

Megan B. Bayer 
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