1
5

	[image: image1.jpg]



[image: image2.png]SR

CAM,
S
VIvorns

MMISSIO




	Cambridge Historical Commission

831 Massachusetts Avenue, 2nd Fl., Cambridge, Massachusetts 02139

Telephone: 617 349 4683   Fax: 617 349 3116   TTY: 617 349 6112

E-mail: histcomm@cambridgema.gov   URL: http://www.cambridgema.gov/Historic

Bruce A. Irving, Chair, Susannah Barton Tobin, Vice Chair; Charles M. Sullivan, Executive Director 

William G. Barry, Jr., Robert G. Crocker, Joseph V. Ferrara, Chandra Harrington, Jo M. Solet, Members 
Gavin W. Kleespies, Paula A. Paris, Kyle Sheffield, Alternates

	
	


June 5, 2018
To:

Members and Alternates of the Cambridge Historical Commission

From:

Charles Sullivan, Executive Director


Sarah Burks, Preservation Planner
Re:

Appeal of Case MC-5412: Vellucci Plaza, Inman Square
On May 21, 2018, the staff received a copy of a petition with twenty-one signatures requesting that the Historical Commission hear an appeal of the decision of the Mid Cambridge Neighborhood Conservation District (NCD) Commission to approve a Certificate of Appropriateness in Case #MC-5412. Twenty signatures were verified by the Election Commission as representing registered Cambridge voters, thereby validating the petition. The petition is attached along with the record of the case. 

CHC staff compiled the record of the case, including the application and supporting documents, public notices, approved minutes, and certificate. Letters to the Mid Cambridge NCD Commission that were submitted for the record during the course of the review process are attached, but correspondence directed to the staff about administrative questions and requests are not. The case file is available for review at the Historical Commission office.

The staff scheduled a hearing on the appeal for June 7, 2018. The appeal is taken pursuant to Chapter 2.78.240 of the Cambridge Municipal Code, which states,

    Section 2.78.240 Appeal procedure.

… Any applicant aggrieved by a determination of a neighborhood conservation district commission or ten registered voters of the City opposing a determination under this article may appeal to the Historical Commission within twenty days after the filing of the notice of such determination with the City Clerk. The Historical Commission may overrule the determination and return it for reconsideration consistent with that finding. If the applicant is aggrieved by the determination of the Historical Commission, or if action is not taken by the Historical Commission within thirty days of filing for review, the applicant may appeal to the superior court. Appeal from a Historical Commission determination shall be taken within thirty days of the formal decision; appeal from a failure to act shall be taken within sixty days after the filing for review. The superior court may reverse a determination if it is not supported by substantial evidence in the record. In all other respects, the appeal shall be made in the same manner as provided under Section 12A of Chapter 40C of the General Laws. (Ord. 1166 §13, 1995; Ord. 1002 (part), 1983: prior code § 2-147(k) (11))

The referenced section from Chapter 40C of the Massachusetts General Laws states,

    Section 12A. Appeal to superior court.

Any person aggrieved by a determination of the commission, or by the finding of a person or persons making a review, if the provisions of section twelve are included in a local ordinance or by-law, may, within twenty days after the filing of the notice of such determination or such finding with the city or town clerk, appeal to the superior court sitting in equity for the county in which the city or town is situated. The court shall hear all pertinent evidence and shall annul the determination of the commission if it finds the decision of the commission to be unsupported by the evidence or to exceed the authority of the commission, or may remand the case for further action by the commission or make such other decree as justice and equity may require. The remedy provided by this section shall be exclusive but the parties shall have all rights of appeal and exception as in other equity cases. Costs shall not be allowed against the commission unless it shall appear to the court that the commission acted with gross negligence, in bad faith or with malice in the matter from which the appeal was taken. Costs shall not be allowed against the party appealing from such determination of the commission unless it shall appear to the court that such party acted in bad faith or with malice in making the appeal to the court. 

The role of the Historical Commission in reviewing NCD appeals is to review the record of the case and determine a) whether due process requirements were met; b) whether the NCD Commission had sufficient evidence to support its decision; and c) whether the NCD Commission acted within its authority, as provided in the local ordinance and in light of the guidelines and criteria provided in the order establishing the district. The Historical Commission does not conduct a de novo hearing of the original application and does not seek to substitute its opinion on matters of appropriateness for that of the NCD Commission.

Context of the Appeal

On May 7, 2018, the Mid Cambridge Neighborhood Conservation District Commission held a public hearing to consider an application from the City of Cambridge for a Certificate of Appropriateness to construct paving, street furniture, lighting and other landscape features in reconfigured Velucci Plaza areas on the east and west sides of Hampshire Street, as shown in the proposed design schemes by Klopfer Martin Design Group.
The application in this matter was received on April 17, 2018. It contained a 2-page description of the background of the Inman Square Intersection Safety Improvements Project, public engagement to date, design criteria used by the City for the re-organization of streets, lanes of travel, and plaza locations as well as schematic drawings of the two plaza design schemes by Klopfer Martin Design Group. The written materials explained that the design details including specific materials were still developing and that another community meeting was planned for summer 2018 to present two refined designs. The input received from the Mid Cambridge NCD Commission would be incorporated into those design revisisions.
A public hearing was scheduled and advertised for May 7, 2018. Following its usual practice, the staff used city-provided software to identify property owners of abutting properties, abutters-to-abutters, and properties across the street/intersection from the plaza. Because it was a binding review by the Mid Cambridge Commission, registered Cambridge voters that reside at those properties were also notified. Legal notice was published in the Cambridge Chronicle on April 26 and May 3.

Engineers Jerry Friedman and Kathy Watkins of the City’s Public Works Department and Kaki Martin of Klopfer Martin Design Group presented the application to the Mid Cambridge Commission with an illustrated Powerpoint slide presentation at the May 7 Mid Cambridge hearing. A printed version of this presentation is included in the record of the case. 

Nancy Goodwin chaired the meeting. At the beginning of the hearing Samantha Elliott, Preservation Administrator, described that the scope of the application before the Commission was to review the two design schemes for appropriateness. Ms. Goodwin agreed and indicated that only discussion about the proposed plaza designs would be allowed and that the discussion of the movement of the plaza, landscaping, bike lanes, or intersection travel would not be relevant. The hearing proceeded and included time for questions of fact from the members of the Commission, questions of fact from the public, and public comment. 
The minutes of the hearing indicate there was disagreement about what topics should be allowed in the comment period, with some members of the public wanting to discuss tree removal, traffic patterns, sidewalk locations, etc. Time was provided for questions and comments from the public but the chair eventually closed the public comment period over the objections of some members of the public. The Commission then deliberated and voted to approve a Certificate of Appropriateness for the application as submitted, allowing for either of the two design schemes presented, with the condition that high quality materials be selected and approved by Historical Commission staff. 
The Appeal
The petitioners state they are aggrieved by the Mid Cambridge Commission’s determination and request that the Vellucci Plaza not be reduced in size, segmented or fragmented, not be permitted to be used for commercial purposes and that Inman Square not be reconfigured as proposed by the Department of Public Works. 

Specific actions requested of the Historical Commission are,

1. That the decision of the Mid Cambridge NCD Commission “be vacated on procedural and substantive grounds,” 
2. That it be found that the Mid-Cambridge Neighborhood Conservation District Commission has jurisdiction and a duty to consider the proposed reconfiguration of Vellucci Plaza and Inman Square, and 
3. That the matter be returned to the Mid Cambridge Neighborhood Conservation District Commission for reconsideration, consistent with such finding.
John Pitkin of 18 Fayette Street has inquired about the Historical Commission’s procedures in hearing an appeal and plans to give further evidence supporting the appeal in written form or an oral presentation on behalf of the petitioners at the hearing. 

Observations regarding NCD Jurisdiction of City Streets and Sidewalks

Questions have been raised about the jurisdiction of the Mid Cambridge NCD Commission over the proposed reconfiguration of Inman Square. 

For many years CHC staff have consistently advised NCD commissions that they do not have jurisdiction over at-grade features, e.g. terraces, walkways, driveways, sidewalks or streets. 

These features are explicitly excluded from review in the Avon Hill and Marsh NCDs. The Order establishing the Mid Cambridge Neighborhood Conservation District does not specifically exclude at-grade features from review, but its goals and guidelines focus on alterations to buildings. The goals of the Order as most recently amended in 1992 make this clear:

The Mid Cambridge CCD Commission is directed to:

· Avoid excessive infill

· Encourage new construction that complements existing buildings

· Encourage preservation of neighborhood buildings

· Protect National Register structures

· Enhance the economic vitality of the neighborhood

The goal of the Inman Square project is to increase the safety of the intersection by relocating and/or installing curbs, bike lanes, crosswalks, sidewalks, and signals. These matters are not within the stated purview of the neighborhood conservation district commission. Nevertheless, CHC staff advised the Commission that it should review the redesign of Vellucci Plaza, which would be split into two parts by the proposed relocation of Hampshire Street.

Section 2.78.220 of the City Code provides general guidance for reviewing applications:

2.78.220 - Factors considered by Commissions.

A. In passing upon matters before it, the Historical Commission or neighborhood conservation district commission shall consider, among other things, the historic and architectural value and significance of the site or structure, the general design, arrangement, texture and material of the features involved, and the relation of such features to similar features of structures in the surrounding area. In the case of new construction or additions to existing structures a commission shall consider the appropriateness of the size and shape of the structure both in relation to the land area upon which the structure is situated and to structures in the vicinity, and a Commission may in appropriate cases impose dimensional and setback requirements in addition to those required by applicable provision of the zoning ordinance. A Commission shall not consider interior arrangements or architectural features not subject to public view. 

B.  A Commission shall not make any recommendation or requirement except for the purpose of preventing developments incongruous to the historic aspects, architectural significance or the distinctive character of the landmark or neighborhood conservation district.

(Ord. 1002 (part), 1983: prior code § 2-147(k)(8))

The Mid Cambridge District Order provides no guidelines for reviewing streets, sidewalks, terraces or other at-grade structures and alterations to these features that do not require a change in grade have not historically been reviewed within the District. In reviewing the proposed alterations to Vellucci Plaza the Commission applied the Order’s General Criteria for reviewing applications for proposed changes to the exterior of buildings and their exterior architectural features:

Sec. IV. Review Criteria to be Considered by the Commission

The Commission shall apply certain criteria in addition to those contained in Section 2.78.220 in considering applications for certificates of appropriateness, nonapplicability, and hardship.

A. General Criteria. All applications shall be considered in terms of the impact of the proposed new construction or alteration, relocation or demolition of an existing building on the District as a whole, and in addition with regard to the potential adverse effects of the proposed construction, alteration, relocation or demolition on the surrounding properties and on the immediate streetscape and the economic assessment of the alternatives to the proposed action.

B.  Construction of a New Building and Alterations to Existing Buildings. Review of the design of a proposed new building, relocated building, or applicable alteration of an existing building, shall be made with regard to the compatibility of the building with its surroundings, and the following elements of the project shall be among those considered:

1. site layout;

2. provisions for parking;

3. volume and dimensions of the building;

4. provisions for open space and landscaping;

5. the scale of the building in relation to its surroundings; and

6. the changes to existing buildings as related to new construction.

Due Process

The CHC staff member responsible for administration of the Mid Cambridge Neighborhood Conservation District Commission, Samantha Elliott, appears to have complied with requirements for notification of the parties at interest. The proponents appear to have provided the Commission with adequate information to judge their proposal, and Ms. Elliott appears to have properly advised the commissioners about their jurisdiction. 
Conditions on the night of the hearing were not optimal. The meeting room was crowded and the audience endured a long agenda before the Vellucci Plaza matter could be discussed. Emotions were high with regard to matters both within and outside the commission’s jurisdiction, such as the proposed tree removals and accommodations for competing modes of transportation. The hearing lasted approximately two hours, during which a dozen members of the public testified on a variety of subjects before the chair exercised her authority to conclude public testimony and call the question. The decision to approve the City’s application for a certificate of appropriateness was unanimous.
cc:
Nancy Goodwin, Chair, Mid Cambridge NCD Commission


Louis A. DePasquale, City Manager

Nancy Glowa, City Solicitor


Debra H. Mandel, lead petitioner
� Vellucci Plaza is located within the boundaries of the Inman Square National Register District, which was listed in 1982. However, the park (which was constructed in 1980-81) was not described in the nomination and in any case does not meet the fifty-years-old criteria for listing as a contributing structure. 






